I

3 .
DETERMINATION AND ASSESSMENT OF COSTS

In accordance with the foregoing Discussion and Findings, the Panel determines pursuant
1o 17 U.S.C. § 119(c)(3), that the compuisory license fees to be paid from July 1, 1997 through
December 31, 1999, by satellite carmiers for the right to retransmit broadcast station signals to the
public for private home viewing should be as follows:

$0.27 per subscriber per month for all distant broadcast retransmissions; and

$0.00 for all local. as defined under section 119(d)(11), superstation retransmissions.

To the extent the parties’ PFFCL are consistent with thus Report. we accept said findings.
To the extent they vary, we reject them.

Pursuant to 37 CFR § 251.54(a)(1), the Panel determunes that the entire cost of this
arbitration proceeding should be borne equally by the respective sides, the copyright owners on

the one side and the satellite camers (including ASkyB) on the other.

CERTIFICATION BY CHAIRPERSON

Pursuant to 37 CFR § 251.53(b), on this 28th day of August, 1997, the Panel Chairperson

hereby certifies the Panel's determinations contained herein.

%m; i Jadld

Honorable Lewis Hall Griffth,
Chairperson

]
onorable John W. Cooley, -

Arbitrator
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APPENDIX |

Definitions:

IN EVIDENCE -- Admirted into evidence by CARP Pane! prior to 4/17/97.
ADMISSIBLE WITHOUT OBJECTION -- Parties agree that exhibit may be admitred into

evidence. but that admission cannot be treated as binding precedent for admissibitity of
additional exhibits.-

ALL OTHER EXHIBITS -- May be used only to clarify testimony of a witness concerning
the exhibit that was shown 10 and discussed with that witmess.

SBCA DIRECT EXHIBITS

United Video Pre-1989 Cable Copyright Refunds. 3/10/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

Southern Satellite Pre-1989 Cable Copyright Refunds. 3/3/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

EMI Pre-1989 Cable Copyright Refunds, 3/3/95 (Parker 4/8) Marked: 28911,
Received IN EVIDENCE 2892 by motion at hearing

Revised Table JH-1 "Copyright Royalties Paid by Cabie Television Operators
Under Section 11 1 (1992-1995)" (CONFIDENTIAL) (4/10 Haring) Marked: 3061;
Received IN EVIDENCE 3067 by motion at hearing

Haring Testimony Errata re JH-1 (CONFIDENTIAL) (4/10 Haring) Marked: 306
1; Received IN EVIDENCE 3067 by motion at- hearing

Revised Table JH-3 "Rate Card - Selected Cable Networks (1992, 1995,
1997)" (4/10 Haring) Marked: 3062; Received IN EVIDENCE 3067 by
motion at hearing

Haring Testumony Errata re JH-3 (4/10 Haring) Marked: 3062; Received IN
EVIDENCE 3067 by motion at hearing

Revised Table JH-5 "Netlink 'One-Stop’ Program Package Prices (1992,
1995)" (4/10 Haring) Marked: 3064: Received IN EVIDENCE 3067 by
motion at heanng
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10X

11X

12X

13X

14X

15X

16X

Donaldson. Lufkin and Jenrette. JT4 (Trautman 3'13) Marked: 2961
Cable World Arnticle (Trautman 3/13) Marked: 212
Broadcasting & Cable 5/13 (Desser 3/14) Marked: 378

Chicago Professional Sports v. NBA, 95 F.3d 595 (7th Cir. 1996) (Desser 3/14)
Marked: 388; ADMISSIBLE WITHOUT OBJECTION (official notice)

Desser Pre-filed Testimony - 1991 Sateilite Rate Adjusament Proceeding

(Desser 3/14) Marked: 419: ADMISSIBLE WITHOUT OBJECTION (prior
testimony already incorporated by reference)

Desser Live testimony - 1991 Sateliite Rate Adjustment Proceeding (Desser 3/14)

Marked: 420: ADMISSIBLE WITHOUT OBJECTION (prior testimony
incorporated by reference)

Kagan Cable TV Programming (Desser 3/14) Marked: 456; Withdrawn: 459
Kagan’s The State of DBS 1996 pp. 134-135 (Desser 3/14) Marked: 495

Congressional Record 11/29/94 - Hughes statement (Olson 3/17) Marked: 634;
ADMISSIBLE WITHOUT OBJECTION (Official Notice)

SHVA Hearings 1/27/88 (Olson 3/17) Marked: 714; ADMISSIBLE
WITHOUT OBJECTION (Official Notice)

WPIX Program Listing 3/23/97-3/29/97 (Graff 3/18) Marked: 833
Comparagraph - WGN/KTLA/WPIX Weekdays Schedule (Graff 3/18) Marked: 852

Satellite Orbit March 1997 - C-band Satellite program schedule (Hummel 3/18)
Marked: 954

Decision in 1989 Cable Royalty Dist. Proceeding (April 27, 1992) (Kessler 3/18)
Marked: 1011; ADMISSIBLE WITHOUT OBJECTION (official notice)

Jack Valenti Transcript 12/20/95 (Kessier 3/18) Marked: 1021; ADMISSIBLE
WITHOUT OBJECTION

Decision in 1991 Satellite Carrier Rate Adjusument Proceeding (May 1. 1992)
(cross-reference: SBCA 36X) (Cooper 3/19) Marked: 1094. ADMISSIBLE
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20X

27X

28X

29X

30X

31X
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WITHOUT OBJECTION (official notice)
"Programmers Warehouse* (Cooper 3/19) Marked: 1106
Other Comparisons (Cooper 3/19) Marked: 1108

CPB Web Page (Wilson 3/19) Marked: 1268

PBS Fiscal Year 1995 Contributions, PBS 0147-0148 (Wilson 3/19)
Marked: 1282; ADMISSIBLE WITHOUT OBJECTION

Kagan Aricle 4/30193 (Wilson 3119) Marked-. 1303; ADMISSIBLE
WITHOUT OBJECTION (PBS P. 0149 ONLY)

PBS 0153 (Wilson 3/19) Marked: 1306

Crandall Testimony (Crandall 3/20) Marked: 1376

New York Times Commentary 9/13/89 (Sternfeld 3/20) Marked: 1524
Video-. Piece from NBC for "By Satellite” (Sternfeld 3120) Marked: 1539

Broadcasting & Cable article "Does Sky Have a Limit" (Sternfeld 3/20)
Marked: 1564

Norman Hecht Study 4/93 (McLaughlin 3/22) Marked: 1642

Kagan Cable TV Programming 9/30/95 p. 5 of 12 (first page only of SBCA 7X and
35X) (McLaughlin 3/22) Marked: 1664

"News Corp Makes 31 Billion Bid to Enter US Satellite TV Market" (McLaughlin
3/22) Marked: 1741

From Owen/Wildman’s "Video Economics”™ p. 24 re Network Economics (Owen
3/24) Marked: 1863; ADMISSIBLE WITHOUT OBJECTION

Modem Models of Program Choice pp. 125-126 (Owen 3/24) Marked: 1881;
ADMISSIBLE WITHOUT OBJECTION

"Big Year for Big Four" Broadcasting & Cable 3/3/97 pp. 4-5 (Owen 3/24) Marked:
1895

"Earnings Roundup - GE Gets Record Revenues” Broadcasung & Cable 1/16/97
pp. 4-5 (Owen 3/24) Marked: 1897

(9]



34X Gerbrandt transcript 12/12/95 (Gerbrandt 3/25) Marked: 2067
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Cable TV Programming 9/30/95 p. 5 of 12 (JSC 0043) (cross-reference: SBCA TX
tpp. 5. PBS 0014-0015): (SBCA 28X) (Gerbrandt 3:25) Marked: 2078:
ADMISSIBLE WITHOUT OBJECTION (Portion only -- p. JSC 0043, redact
bottom 1/3 of page) NOT confidential

36X 1991 Sateilite Carrier Rate Adjustment Proceeding (May 1, 1992)
(cross reference: SBCA 16X. p. 19052 only) (Gerbrandt 3/25) Marked: 2125

37X Kagan graph "Prime Time Viewing Trends" {rom The Economics of TV
Programming & Syndication 1996 p. 40 (Gerbrandt 3/25) Marked: 2126

38X  Gerbrandt transcript 12/13/95 (Gerbrandt 3/25) Marked: 2132
JSC DIRECT EXHIBITS
1 Errata Corrections to be Made to the Direct Written Testimony of Edwin S. Desser

1B Dec. 1996 FCC Video Competition Report Marked: 3061; Received IN
EVIDENCE 3067 (by motion at hearing)

JSC CROSS EXHIBITS

1X  Sky Report 3/18/97 (Parker 4/7) Marked: 2357

2X  Echostar DBS Report 1/22/97 (Parker 4/7) (Padden 4115) Marked: 2362
3X  Cable-Telco Report 3/24/97 (Parker 4/7) Marked: 2365

4X  Copyright Owners' Request for Documents letter to PG/JDS 12/12/96 (Parker
4/7) Marked: 2400

5X  Satellite Carriers’ Response to Copyright Owners Joint Document Request
12/17/96 (Parker 4/7) Marked: 2400

6X  Joint Sports Claimants follow-up request for documents (Parker 4/7) Marked:
2401

7X  CRB Response 10 follow-up request 1/3/97 (Parker 4/7) Marked: 2401

8X "Top 100 MSOs" Cablevision 1/27197 p. 45 (Parker 4/7) Marked: 2414

Is



¢X

10X

11X

12X

13X

14X

15X

16X

17X

18X

Super Star Connection Copvright Form SA-3 4/14/89 (Parker 4/8) Marked: 2575
Received IN EVIDENCE 23592 by motion at hearing

EMI Copynight Form SA-3 2/27/89 (Parker 4/8) Marked: 2593: Received IN
EVIDENCE by motion at hearing

Southern Satellite Systems. Inc. Copyright Form SA-3 3/1/89 (Parker 4/8)
Marked: 2605: Recetved IN EVIDENCE by motion at hearing

DIRECTV Adds Superstation WGN to Its Channel Lineup” UV press release 3/18/97
(Parker 418) Marked: 2618

Comm. Daily "Satellite TV Homes Could Lose Access to Superstations in 1995"
1/25/93 Vol 13 No. 15 (Parker 4/8) Marked: 2629

DIRECTV Web Site "Sports Blackouts” (cross-reference - portion of JSC Ex 2)
(Parker 4/8) Marked: 2641

SA-3 Blank Form (Larson 4/10) Marked: 2913; Received IN EVIDENCE 3038
by motion at hearing

Account Period Summary 7/28/96 (SBCA 0150) CONFIDENTIAL (Larson 4/10)
Marked-. 2932; Received IN EVIDENCE 3039 by motion at hearing

Copyright Licensing Division Report of Receipts 3/27/97 (Larson 4/10)
Marked: 2961: Received IN EVIDENCE 3041 (by motion at hearing) (SBCA

reserved right to challenge authenticity and completeness: reviewed, and no chailenge
made)

Cable Data Corp. Special Run 95/2 Sample 3/3/97 (SBCA 0209) 51 pp.
CONFIDENTIAL (Larson 4/10) Marked: 2971; Received IN EVIDENCE 3045
by motion at hearing

CRT 3.75/Syndex Surcharge Decision 47 Fed Reg 52146 (11/19/82) (Larson 4/10)
Marked: 2978 IN EVIDENCE 3045 by motion at hearing

NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983) (Larson 4/10) Marked: 2979;
Received IN EVIDENCE 3046 by motion at hearing

Enstar Cable SA-3 95/2 (3/1/96) (Larson 4/10) Marked: 3002: Received IN
EVIDENCE 3050 (by motion at hearing) (SBCA reserved right to challenge
authenticity and completeness: reviewed. and no challenge made)

i



-2X

24X

25X

26X

35X

Tesumony of G. Todd Hardy 216/92 CRT 91-3-SCRA (cover page & P. 6)
(Haring 4/10) Marked: 3108 i '

Stephen Silberman Testimony 2/6/92 pp. 1-1 I (Haring 4/10) Marked: 3122

Post Hearing Brief for the Satellite Carriers before CRT 2/19/92 cover page &
pp. 43-36 (Haring 4110) Marked: 3125 -

39 Fed Reg 67635-67636 "Definition of Cable System” 12/30/94 (Haring 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing

57 Fed Reg 3284-3296 "Definition of Cable System" 1/29/92 (Haring 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing

The Observer 3/2/97 "Murdoch Spends S1bn to Make Sky Top in US News
Corp's Tie-Up with Echostar Threatens the Supremacy of Cable, Says
Edward Helmore in NY' (Padden 4/15) Marked: 3662

The Financial Times 2/26/97 "Murdoch Empire Strikes Back in US TV" (Padden
4/15) Marked: 3662

Broadcasting & Cable 10/12/92 "Many Players Eye Retransmission Pot...” (Padden
4/15) Marked: 3673

17 USCA § 1 19 pp. 951-956 (Padden 4/15) Marked: 3689

Des Moines Register 2/26/97 (Padden 4/15) Marked: 3713

Broadcasting & Cable 2/14/97 p.7 (Padden 4/15) Marked: 3713

Leter from Padden (ASKYB) to Hewirt (SBCA) 1/8/97 (Padden 4/15) Marked: 3713
"Confidential Draft” -- proposed legislative amendment (Padden 4/15) Marked: 3713

Rupert Murdoch testimony 4/10/97 before US Senate Committee on Commerce,
Science and Transportation (Padden 4/15) Marked: 3713

Multichannel News 3/2/92 "Get Govt Out of All Carriage Decisions” (Padden 4/15)
Marked: 3763

Padden statement before House Subcommirttee on Intellectual Property 3/17/93 cover
page, pp. 4649 (Padden 4/15) Marked: 3563



38X Muluchannel News 5/28/90 "Once an Enemy. Padden Cuddles Up to Cable" (Padden
4/15) @ED OUT BUT NO TRANSCRIPT ENTRY FOR MARKING FOR

IDENTIFICATION: DISCUSSED AT 3744 et seq., Parties have agreed to treat as
marked).

39X Comm. Daily 4/11/97 "Murdoch Plans Total Local Carriage From Satellite” pp 2-3
(Padden 4/15) Marked: 3790

40X Electronic Media 3/16/92 "Copyright Report Good for Smudios” (Padden 4/15)
Marked: 3798

ASKYB DIRECT EXHIBITS
1 Satellite Home Viewer Act: Section 119 (c)(3)(d) (Padden 4/15) Marked: 3586

2 Subscription Totals: Cabie vs. Satellite 12/11/95 (Padden 4115) Marked: 3590

3 TCT Cable Advertisement (to stay with cable rather than satellite) (Padden 4/15)
Marked: 3593; ADMISSIBLE WITHOUT OBJECTION

4 Chart - Copyright Rates Established for Retransmission of Local Television
Broadcasts (Padden 4/15) Marked: 3597

B TER CLA S

1X 47 U.S.C. § 325 (Trautman 3/14) Marked: 1936; Received IN EVIDENCE 1941 by
motion at hearing

2X "Home & Garden, Game Show Network & WGN ... 10 be Added to Primestar
Channel Line-Up" 12/10/96 (Parker 4/7) Marked: 2502

3X Denver. CO DMA (Nielsen) 11/93 (Shooshan 4/11) Marked: 3512
COYy NETWO ITS

1X  Airime Avails, Inc. Web Page pp. 1-2 3/19/97 (Haring 4/10) Marked: 3182;
ADMISSIBLE WITHOUT OBJECTION

PROGRAM SUPPLIERS

[None]



PBS D TE]

1

Videotape - Fall 1996 (Wilson 3/19) Marked: 1224. IN EVIDENCE (by motion at
hearing) :

Videotape - Children's Programming (Wilson 3/19) Marked: 1244; IN EVIDENCE
(by motion at hearing)

E IT

17 F.3d 344 (11th Cir.) (Parker 4/8) Marked: 2678; Received IN EVIDENCE 2846
by motion at hearing

All Sub Auth/Deauth Count pp. 4-6 (Parker 4/8) Marked: 2694

Denver 5 6/30/96 (Parker 4/8) (marked by Dennis Lane. Program Suppliers) Marked:
2759
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70977, Southwest Station, Washington.
D.C. 20024. Telephane (202) 707-8380.

SUPPLEMENTARY INFORMATION:

Recommendation of the Register of
Copyrights

I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codified
at section 119 of the Copyright Act, for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976, the satellite carrier compulsory
license permits satellite carriers to
retransmit TV signals to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS, Atlanta and WGN, Chicago.
A network station is defined as follows:

(A} A television broadcast station,
including any translator station or terrestrial
satellite station that rebroedcasts all or
substantially all of the programming
broadcast by a network station, that is owned
or operated by, or affiliated with, one or more
of the television networks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B) A noncommercial educational
broadcast station (as defined in section 397
of the Communications Act of 1934).1
17 U.S.C. 119{(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license,
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However, such is not the

' This is the definition of a network signal after
the 1994 amendments to section 119. The earlier
definition was the same one appearing in section
111 of the Copyright Act.

case with the retransmission of network
signals. Satellite carriers may only make
use of the license to retransmit a
uetwork signal to a subscriber who
resides in an “‘unserved housebold.” An
“unserved household” is defined as a
household that:

(A) Cannot receive through the use of a
conventional outdoor rooftop receiving
antenna, an over-the-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network station affiliated with that network,
and

(B) Has not, within 90 days before the date
on which that household subscribes, either
initially or on renewasl, to raceive secondary
transmissions by a satellite carrier of a
network station affiliated with that network,
subscribed to a cable system that provides
the signal of a primary network station
affiliated with that network.

17 U.8.C. 119(d)(10). Service of network
signals to subscribers who do not reside
in unserved households is an act of
copyright infringement, subject to the
remedies of chapter 5 of the Copyright
Act, unless the carrier is able to
negotiate a private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
royalty rates for superstation and

“network signals, based upon

approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstation was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress,
however, authorized a rate adjustment
procedure to change these rates in 1992.

II. The 1992 Rate Adjustment

At the time of passage of section 119,
the Capyright Royalty Tribunal was still
in existence. However, rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act, Congress instead
gave the task to an ad hoc arbitration
panel assembled solely for that purpose.
The Tribunalswas given authority to
review the decision of the arbitration
panel, as is the Librarian in this
proceeding, but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

In determining royalty fees under this
paragraph, the Arbitration Panel shall
consider the approximate average cost to a
cable system for the right to secondarily

transmit to the public a primary transmission
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2},2 and the last fee proposed
by the parties, before proceedings under this
paragraph, for the secondary transmission of
superstations or network stations for private
home viewing. The fee shall also be
calculated to achieve the following
abjectives:

(i) To maximize the availability of creative
works to the public.

(ii) To afford the copyright owner a fair
return for his or her creative work and the
copyright user a fair income under existing
economic conditions. :

(it} To reflect the relative roles of the
copyright owner and the t user in
the product made available to the public with
l:ml to relative creative contribution,

t logical contribution, capital ’
investment, cost, risk, and-contribution to the
opening of new marksts for creative
expression and media for thefr
communication. '

{iv) To minimize any disruptive impact on
the structure of the industries involved and
on generally prevailing industry practices.
17 U.S.C. 119(c)(3)(B) (1988).

The arbitration panel was given 60
days to reach its determination; it
delivered its report to the Copyright
Royalty Tribunal on March 2, 1992. The
panel recommended that the royalty fee
for network signals be raised from 3
cents to 6 cents per subscriber. 57 FR
19061 (May 1, 1992). For superstations,
the panel recommended a two-tiered
rate structure. The panel was impressed
with Congress’ consideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals, broadcasters may
purchase exclusive rights to broadcast
programming within their local market,
and any cabie operator importing the
same programming into the
broadcaster’s local market is required to
black it out. Congress directed the FCC
in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry, but the Commission ultimately
determined that it was not technically
feasible for satellite carriers to black-out
programming. See 6 FCC Red. 725
(1991). To make up for this
technological deficiency, the panel
imposed a higher royaity rate to
compensate for the oss of exclusivity
protection.

For superstations, if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to the FCC's syndicated
exclusivity rules, the panel adopted a
rate of 17.5 cents per subscriber per
month. 57 FR at 19061 (1992). For

2No such voluntary agreements wers reached.
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70977, Southwest Station, Washington.
D.C. 20024. Telephone (202) 707-8380.

SUPPLEMENTARY INFORMATION:

Recommendation of the Register of
Copyrights
I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codified
at section 119 of the Copyright Act, for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976, the satellite carrier compulsory
license permits satellite carriers to
retransmit TV signals to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS, Atlanta and WGN, Chicago.
A network station is defined as follows:

(A) A television broadcast station,
including any translator station or terrestrial
satellite station that rebroadcasts all or
substantially all of the programming
broadcast by a network station, that is owned
or operated by, or affiliated with, one or more
of the television nstworks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B} A noncommercial educational
broadcast station (as defined in section 397
of the Communications Act of 1934).1
17 U.S.C. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license,
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However, such is not the

! This is the definition of a network signal after
the 1994 amendments to section 119. The earlier
definition was the same one appearing in section
111 of the Copyright Act.

case with the retransmission of network
signals. Satellite carriers may only make
use of the license to retransmit a
network signal to a subscriber who
resides in an “unserved household.”” An
“‘unserved household” is defined as a
household that:

(A) Cannot receive through the use of a
conventional outdoor rooftop receiving
antenna, an over-the-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network station affiliated with that network,
and

(B) Has not, within 90 days before the date
on which that household subscribes, sither
initially or on renewsl, to receive secondary
transmissions by a satellite carrier of a
network station affiliated with that network,
subscribed to a cable system that provides
the signal of a primary network station
affiliated with that network.

17 U.S.C. 119(d)(10). Service of network
signals to subscribers who do not reside
in unserved households is an act of
copyright infringement, subject to the
remedies of chapter 5 of the Copyright
Act, unless the carrier is able to
negotiate a private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
royalty rates for superstation and

_network signals, based upon

approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstation was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress,
however, authorized a rate adjustment
procedure to change these rates in 1992.

0. The 1992 Rate Adjustment

At the time of passage of section 119,
the Copyright Royalty Tribunal was still
in existence. However, rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act, Congress instead
gave the task to an ad hoc arbitration
panel assembled solely for that purpose.
The Tribunal was given authority to
review the decision of the arbitration
panel, as is the Librarian in this
proceeding, but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

In determining royalty fees under this
paragraph. the Arbitration Panel shall
consider the approximate average cost to a
cable system for the right to secondarily

transmit to the public a primary transmission
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2).2 and the last fee proposed
by the parties, before proceedings under this
paragraph, for the secondary transmission of
superstations or network stations for private
home viewing. The fes shall also be
calculated to achieve the following
objectives:

(i) To maximize the svailability of creative
works to the public.

(i) To afford the copyright owner a fair
return for his or her creative work and the

copyright user a fair income under existing
economic conditions.

(iii) To reflect the relative roles of the
copyright owner and the user in
the product made availabis to the public with
r::m to relative crestive contribution,

t logical contribution, capital :
investment, cost, risk, angd comtribution to the
opening of new marksts for crestive
expression and media for their
communication. ’ '

{iv) To minimize any disruptive impact on
the structure of the induatries involved and
on generaily prevailing industry practices.
17 U.8.C. 119(c)(3)(B) (1988).

The arbitration was given 60
days to reach its d tion; it
delivered its report to the Copyright
Royalty Tribunal on March 2, 1982, The
panel recommended that the royalty fee
for netwark signals be raised from 3
cents to 6 cents per subscriber. 57 FR
19061 (May 1, 1992}, For superstations,
the panel recommended a two-tiered
rate structure. The panel was impressed
with Congress’ consideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals, broadcasters may
purchase exclusive rights to broadcast
programming within their local market,
and any cable operator importing the

same programming into the
broadcaster's local market is required to
black it out. Congress directed the FCC

in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry, but the Commission ultimately
determined that it was not technically
feasible for satellite carriers to black-out
programming. See 6 FCC Red. 725
(1991). To make up for this
technological deficiency, the panel
imposed a higher royalty rate to
compensate for the loss of exclusivity
protection.

For superstations, if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to the FCC’s syndicated
exclusivity rules, the panel adopted a
rate of 17.5 cents per subscriber per
month. 57 FR at 19061 [(1992). For

1No such voluntary agreements were reached.
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signals that would not have been subject
to the syndicated exclusivity rules for
cable (known as *‘syndex proof”’
signals), the panel adopted a rate of 14
cents per subscriber per month. id.

The Copyright Royalty Tribunal,
reviewing the panel’s decision only
under a contrary to law standard,
adopted the rates recommended by the
arbitration panel. 57 FR 19052 (1992).
The Tribunal did, however, substitute a
new effective date for the rates, because
it determined that the panel misapplied
the statute. Id. at 19053 (rates effective
on date of issuance of Tribunal’s order,
May 1, 1992, not January 1; 1993 date
recommended by panel). No appeal of
the Tribunal’s order was taken.

II1. Satellite Home Viewer Act of 1994

The rates-adopted by the Tribunal in
1992 were to last only until the end of
1994, when the section 119 license was
slated to expire. However, in 1994,
Congress passed the Satellite Home
Viewsr Act of 1994, which extended the
section 119 licenss another 5 years. In
reauthorizing the license, Congress
made several changes to its provisions.
Another rate adjustment—this
proceeding—was scheduled to take
place, and the duty of conducting the
p g was given to a copyright
arbitration royalty panel (CARP), with
review by the Librarian of Caongress.

The most significant change to section
119 made by g: 1994 amendments, for
purposes of this proceeding, was a
change in the factors to be applied by
the CARP to determine the new royalty
rates. Rather than focus on the price
paid by the cable industry for similar
retransmissions, Congress required that
the royalty fees for superstations and
network signais represent the fair
market value. 17 U.S.C. 119(c)(3)(D)
(1994).

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
Act with the new *fair market value”
standard, a scrivener’s error was made
in the 1994 Act. The result was that the
original provisions of section
119(c){3){B) remained, and the new
provisions inadvertently replaced the
subparagraph determining those parties
subject to pay the section 119 royalty
fees. Certain copyright owners to this
proceeding requested clarification of the
statute, and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market value provisions, and to
disregard the old criteria of section
119(c)(3)(B). Order in Docket No. 96~3
CARP SRA (January 6, 1997).

The rovalty rates adopted in the 1992
rate adjustment were incorporated into

the 1994 Act, subject to adjustment in
this proceeding. The rates adopted in
this Order shall remain effective until
December 31, 1999, the current date for
the section 119 compulsory license.

IV. This Proceeding

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with publication of a
Federal lh?ntur notice on June 11,
1986, establishing a voluntary
negotiation period and a precontroversy
discovery schedule.? 681 FR 29573 (June
11, 1996). The schedule was vacated on
September 19, 1996, at the request of
certain copyright owner parties, Order
in Docket No. 96-3 CARP SRA
(September 19,.1996), and rescheduled
on Octaber 29, 1896. Order in Docket
No. 96-3 CARP SRA (October 29, 1996).
The CARP was convened an March 3,
1997.

The following parties submitted
written direct cases to the CARP: (1)
Joint Sports Claimants (“JSC"),
representing national sports associations
including Msjor League Baseball, the
National Basketball Association, the
National Hockey League, and the
National Collegiate Athletic
Association; (2) the Public Broadcasting
Service (“PBS"); (3) the Commercial
Network Claimants (““Commercial
Networks"), representing the National
Broadcasting Co., Inc., Capital Cities/
ABC, Inc. and CBS, Inc.; (4) the
Broadcaster Claimants Group
(*“Broadcaster Claimants Group”’},
representing certain commercial
television stations whose signals are
retransmitted by satellite carriers; (5) the

Supplier Claimants (“Program
Suppliers”), representing various
copyright owners of motion pictures,
television series and specials; (6) the
Music Claimants (“Music Claimants”’),
representing the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.;
(7) the Devotional Claimants
{*‘Devotional Claimants’’), representing
various copyright owners of religious
programming; (8) the Sateilite
Broadcasting & Communications
Association (“SBCA”), regfresenting
AlphaStar Television, Inc., BosCom,
Inc., Consumer Satellite Systems,
DirecTV, Inc., EchoStar
Communications Corp., Netlink USA,
PrimeStar Partners L.P,, Prime Time 24
Joint Venture, Southern Satellite
Systems, Inc., and Superstar Satellite
Entertainment; and (9) American Sky
Broadcasting L.L.C. (*ASkvB").

3The voluntary negotiation period proved
unsuccessful as no agreements were reached.

The CARP held oral hegrings on the
written cases and evidence, and oral
argument on the proposed findings of
7act and conclusions of law. The CARP
submitted its report to the Librarian on
August 29, 1997.

The CARP concluded that rates for
bath networks signals and superstations
should be adjusted upwards to 27 cents
per subscriber per month. In addition,
the Panel determined that no royalty fee
should be paid for the retransmission of
superstations within the superstations’
local markets, and that it had no
authority to set a royalty rate for
retransmissions of network signals.
within their local markets. The Panel
recommended July 1, 1897, as the
effective date for the neweates.

Section 802(f) of the ight Act
provides that [wlithin 00 days after

receiving the report of & t
arbitration royalty panel®* * .+, the
Librarian of Congress,
recommendation of the of
Copyrights shall adopt or the
determination of the pansl.” 17 U.S.C.

802(f). Taday’s order of the Librarian
fulfills this statutory obligation.

V. The Librarian's Scope of Review
The Librarian of has, in

previous proceedings, his
narrow scope of review of CARP
determinations. See 52 FR 8558

. (February 12, 1997) (DART. distribution

order); 61 FR 55653 (October 26, 1996)
{cable distribution order). The salient
points regarding the scope of review,
however, merit mlgenﬂng.-

The Copyright Royalty Tribunal
Reform Act of 1993 created a unique
system of review of a CARP’s
determination. Typically, an arbitrator's
decision is not reviewabls, but the
Reform Act created two la of review:
the Librarian and the Court of Appeals
for the District of Columbia Circuit.
Section 802(f) directs the Librarian to
either accept the decision of the CARP
or reject it. If the Librarian rejects it, he
must substitute his own determination
“after full examination of the record
created in the arbitration proceeding.”
Id. If the Librarian accepts it, then the
determination of the CARP has become
the determination of the Librarian. In
either case, through issuance of the
Librarian's Order, it is his decision that
will be subject to review by the Court
of Appeals.

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP “unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title.”” Neither the Reform Act nor its
legislative history indicates what is
meant specifically by “arbitrary,” but
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there is no reason to conclude that the
use of the term is any different than the
““arbitrary” standard described in the
Administrative Procedure Act (APA), 5
U.S.C. 706(2)(A).

Review of the caselaw applying the
APA “arbitrary” standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1) Relies on factors that Congress did
not intend it to consider;

{2) Fails to consider entirely an
important aspect of the problem that it
was solving; '

(3) Offers an explanation for its
decision that runs counter to the
evidence presented before it;

{4) Issues a decision that is so
implausible that it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

{5) Fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

(6) When the agency's action entails
the unexplained discrimination or
disparate treatment of similarly situated
parties.

Motor Vehicle Manufacturers Ass'n v.
State Farm Mutual Insurance Co., 463
U.S. 29 (1983); Celcom Comm. Corp. v.
FCC, 789 F.24 67 (D.C. Cir. 1986);
Airmark Corp v. FAA, 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
“arbitrary,” prior decisions of the courts
reviewing the determinations of the
former Copyright Royalty Tribunal have
been consulted. The decisions of the
Tribunal were reviewed under the
“arbitrary and capricious' standard of 5
U.S.C. 706(2)(A) which, as noted above,
appears to be applicable to the
Librarian's review of the CARP’s
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasons for its
decision, specific determinations were
granted a relatively wide ““zone of
reasonableness.” See National Ass’'n of
Broadcasters v. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983); Nationa! Cable Television
Ass'nv. CRT, 689 F.2d 1077 (D.C. Cir.
1982); Recording Industrv Ass'n of
Americav. CRT, 662 F.2d 1 (D.C. Cir.
1981). As one panel of the D.C. Circuit
succinctly noted:

To the extent that the statutory objectives
determine a range of reasonable rovalty rates

that would serve all these objectives
adequately but to differing degrees, the
Tribunal is free to choose among those rates,
and courts are without authority to set aside
the particular rate chosen by the Tribunal if
it lies within a *‘zone of reasonableness.”

Recording Industry Ass'n of America v.
CRT, 682 F.2d 1,9 (D.C. Cir. 1981).
Because the Librarian is reviewing the
CARP decision under the same
“arbitrary” standard used by the courts
to review the Tribunal, he must be
presented with a detailed rational
analysis of the CARP's decision, setting
forth specific findings of fact and
conclusions of law. This requirement of
every CARP report is confirmed by the
legislative history to the Reform Act
which notes that a ““clear report setting
forth the panel's reasoning and findings
will greatly assist the Librarian of
Congress.” H.R. Rep. No. 103-286, 103
Cong., 1st Sess. 13 (1993). Thus, to
engage in reasoned decisionmaking, the
CARP must “weigh all the relevant
considerations and * * * setoutits
conclusions in a form tharpermits {a
determination of] whether it has
exercised its responsibilities lawfully.”
National Cable Television Ass'n v. CRT,
689 F.2d 1077, 1091 (D.C: Cir. 1982).
This goal cannot be reached by
“attempt(ing] to distinguished
apparently inconsistent awards with
simple, undifferentiated allusions to a
10,000 page record.” Christian
Broadcasting Network, Inc. v. CRT, 720
F.2d 1295, 1319 (D.C. Cir. 1983).

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination.

VI. Review of the CARP Report

Section 251.55(a) of the rules provides
that ““{a]ny party to the proceeding may
file with the Librarian of Congress a
petition to modify or set aside the
determination of a Copyright Arbitration
Royalty Panel within 14 days of the
Librarian’s receipt of the panel's report
of its determination. 37 CFR 251.55(a).
Replies to petitions to modify are due 14
days after the filing of the petitions. 37
CFR 251.55(b).

The following parties filed petitions
to modify: SBCA. EchoStar
Communications Corp. (“EchoStar”),
and commercial Networks. Replies were
filed by JSC, Broadcaster Claimants
Group, PBS. Program Suppliers.
Commercial Networks, Music Claimants
and Devotional Claimants {collectively,
“Copyright Owners”), PBS. ]SC and
Broadcaster Claimants Group

(collective, “‘Certain Copyright
Owners"), and EchoSter.

Satellite carriers oppose the decision
of the CARP. while copyright owners
are generally supportive of it. SBCA
offers numerous reasons whyi, in its
view, the Panel’s decision is arbitrary
and contrary to law. EchoStar confines
its comments to the Panel's decision not
to establish a royalty rate for the local
retransmission of network signals by
satellite carriers, and Commercial
Networks request a “clarification” of the
Panel’s ruling in order to construe it to
mean that the 27 cent fee for network
signals applies to any local
retransmission of network stations to
subscribers in unserved houssholds.
Certain Copyright Owners challenge
EchoStar's s tﬁle a §251.55

tition to modify s proceeding.
lwSection 251.55 of the rules usiltsgthe
Register of Copyrights in making her
recommendation to the Librarian, and
the Librarian in conducting his review
of the CARP's decision by allowing the
parties to the proceeding to raise
;peciﬁc objections to a CARII:'s

etermination. As required by section
802(f) of the Copyright Act, if the
Librarian determines that the Pane] in
this proceeding has acted arbitrarily or
contrary to the provisions of the
Copyright Act, he must “after full
examination of the record created in the
arbitration proceeding, issue an order
setting the royalty fee * * *."" 17 U.S.C.
802(f).

. VI1, Review and Recommendation of

the Register

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel’s
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this large
proceeding, in the eyes of the
petitioners, are areas where the Panel
may have acted improperly, thereby
requiring the Librarian to substitute his
own determination. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel’s determination, 17
U.S.C. 802(f), and in so doing she must
conduct a thorough review.

After reviewing the Panel's report and
the record in this proceeding, the
Register has determined that there are 6
primary aspects of the Panel’s decision
that warrant detailed discussion and
analysis:

(1) Whether the Panel correctly interpreted

and applied the statutory standard for
determining rovalty fees:
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(2) Whether the Panel acted arbitrarily in
adopting the license fees paid by cable
networks as the benchmark for determining
section 119 fees;

(3) Whether the Panel should have made
certain adjustments in the benchmark rates it
adopted;

(4) Whether it was permissible for the
Panel to adopt the same rate for superstations
and network gignals;

(5) Whether the Panel correctly declined to
adopt a royalty rate for local retransmission
of network signals by satellite carriers; and

(6) Whether the Panel supplied the
appropriate effective date for the newly
established royalty fees.

SBCA has made additional arguments
in its petition to modify as to why the
Panel’s decision should be set aside.
These arguments, which primarily
involve evaluation of the evidence and
allege deficiencies in the discovery rules
for CARP proceedings, are eddressed at
the end of this section.

A. Determination of Fair Market Value
1. Action of the Panel

A fundamental dispute between
satellite carriers and copyright owners
in this proceeding is the meaning of the
term “fair market value’ as ased in
section 119(c)(3)(D) of the Copyright
Act, That section provides: ¢

In determining royalty fees under this
paragraph, the Copyright Arbitration Panel
shall establish fees for the retransmission of
network stations and superstations that most
clearly represent the fair market velue of
secondary transmissions. In determining the
fair market value, the Panel shall base its
decision on economic, competitive, and
programming information presented by the
parties, including—

(i) The competitive environment in which
such programming is distributed, the cost for
similar signals in similar private and
compulsory license marketplaces, and any
special features and conditions of the
retransmission marketplace;

(ii) The economic impact of such fees on
copyright owners and satellite carriers; and

(iii) The impact on the continued
availability of secondary transmissions to the
public.

17 U.8.C. 119(c)(3)(D).

The Panel examined this provision,
and the legislative history, and
determined that fair market value meant
the prize that would be negotiated in a
free market setting as compensation for
the satellite carriers’ right to retransmit
network and superstation signals
containing the copyright owners’
copyrighted programming. The Panel
stated that:

* As discussed above, section 119{(c)(3)(D} is the
appropriate statutory provision governing the
adjustment of royalty rates. Section 119(c){(3)(B),
which also prescribes royalty adjustment factors,

was inadvertently left in the statute after the 1994
~mendments.

[T}he language, structure, and legislative
history of the 1994 amendments to section
119 suggest the Panel is directed to
determine actusl fair market value and “in
determining the fair market value * * * base
its decision * * *” upon the non-exhaustive
list of considerations. We interpret the phrase
“‘base its decision" to require the Panel to
consider each enumerated type of
information but, the weight to be accorded
each consideration must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance to a
determination of actual fair market value. All
evidence falling within the enumerated types
of information must be considered but the
evidencs which is more probative of fair
market value must be accorded greater
weight than less probative evidence * * *.
The Panel agrees that the fair market value
rate is that which moet closely approximates
the rate that would be negotiated in a free
market between a willing buyer and a willing
seller.

Panel Report at 17 {emphasis in
original).
2. Arguments of the Parties

SBCA asserts that the Panel
misapprehended the meaning of ‘‘fair
market value,” and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
111 cable compulsory license. SBCA
Petition to Modify at 12. ‘‘Fair market
value is a Congressionally defined term,
and thus cannot be considered under
the ‘traditional’ sense, as urged by the
[Copyright] Owners.” Id. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeConcini: Copyright license parity with
cable is the central feature of the fair market
standard articulated in this legislation. The
inclusion of specific guidance to the
arbitration panel to take into consideration
the competitive environment in which
satellite programming is distributed is
essential to ensure that satellite carriers are
not required to pay higher royaity fees than
cable operators * * * [ am confident that the
arbitration pansl will take steps to ensure
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.
The guiding criteria for the arbitration panel
to establish fair market value in this
legislation will accomplish that objective.

* * * The fact that the Senate agrees with
the House on this compromise language is
due to the criteria that defines fair market
value in the bill. I have long opposed the
imposition of royalty fees based simply on
the mechanical application of some
conceptual fair market value formula * * *
The arbitration panel will take steps to
ensure that the royalty fees paid by satellite
carriers are on par to those paid by cable
operators. The guiding criteria for the
arbitration panel to establish fair market
value will accomplish this objective.

140 Cong. Rec. S14105, 14106 (daily ed.
Oct. 4, 1994).

Brooks: In the hard-fought compromise
reached on this bill, the factors to be
considered under the bill’s *'fair markst
value” determination have been made more
specific. [ wouid note that in determining fair
market value, we intend that the copyright
arbitration panel consider all the factors
raiged by the parties, including cable rates.

140 Cong. Rec. H9270 (daily ed. Sept.
20, 1994).

Hulghorl {L]ogisl:;i:n contemplates that the
panel will look to the competitive
environment in which section 118
retranamissions are distributed as well as the
costs of distribution of similar signals in
similar private and license
markstplaces, inclu the copyright
fees under section 111. will help ensure
that there is vigorous competition and

diversity in the video programming
distribution industry.

140 Cong. Rec. H9271 (daily ed. Sept.
20, 1994).

Synar: [ am aiso hopeful that any fee
resulting from the fair market value standard
does not disadvantags the delivery of satellite
transmissions vis-a-vis the delivery of cable
retransmission under the section 111
compulsory license * * * It is my hope that
the fees set for satellite retranemissions under
the fair market vaiue standard will, among
other things, reflect the competitive
environment in which those retransmissions
are distributed. There is litthe question that

- Congress would like to ensuze that there is

vigorous competition and diversity in the
distribution of video and the
determination of fair value fees
should reflect that intent. .

140 Cong. Rec. H9272 (daily ed. Sept.
20, 1994).

According to SBCA, thess floor
statements provide clear Congressional
direction that the royalty fees for section
119 are to be either identical or
substantially similar to those paid by
cable operators under section111. SBCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month for superstations,
and 2.45 cents per subscriber per month
for network signals, and submits that
the Librarian should adopt these rates.
SBCA Petition to Modify at 18.

Copyright Owners contend that the
Panel acted correctly in attributing the
plain meaning to the term *fair market
value,” and properly rejected SBCA's
position that the rates paid by cable
under section 111 is the governing
factor in determining fair market value.
Copyright Owners Reply at 12:
Copyright Owners’ note further that
even one of SBCA's own expert
witnesses, Mr. Harry Shooshan,
conceded at the hearing that Congress
intended to accord the conventional
meaning to “fair market value.” Id.
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Copyright Owners also submit that
portions of floor statements delivered at
the time of passage of the 1994 Satellite
Home Viewer Act are not proper
legislative history and must be given
little, if any, weight. Id. at 1415 (citing
Overseas Educ. Ass'n, Inc. v. FLRA, 876
F.2d 960 (D.C. Cir. 1989); In the Matter
of Sinclair, 870 F,2d 1340 (7th Cir.
1989)). Rather, the text of the statute is
the principle source for determining its
meaning. Id. at 15 (citing West Virginia
Hosp. v. Casey, 499 U.S. 83 (1991).

3. Recommendation of the Register

The Panel determined that the term
*fair market value” should be accorded
its plain meaning—i.e., the price a
wﬂging buyer and a willing seller would
negotiate in a free marketplace—and
that the economic, competitive, and
programming information presented by
the parties provided the evidence to
determine what fair market value
royalty rates would be under the
satellite carrier compulsory license. The
Registgr concludes that this decisilon is
not arbi , nor is it con to law.

Both gg& and Copyrigt;latrcy)wners
contend that the meaning of *fair
market value” is a matter of statutory
interpretation. Moreover, it is a well-
established principle that, in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. Sutherland Stat. Const.
§46.01 {5th Ed.).

The express words of the statute
charge the Panel with determining the
fair market value of retransmitted
broadcast signals by satellite carriers. Id.
(plain meaning of the statute governs its
interpretation). The Panel determined
that ““fair market value'’ meant the price
that would be negotiated between a
willing buyer and a willing seller in a
free marketplace. Panel Report at 17.
The Register determines that this is not
an arbitrary interpretation of the
meaning of “fair market value,” nor is
it contrary to law. See Black’s Law
Dictionary 537 (5th Ed. 1989) (definition
of “fair market value”).

In the 1984 amendments Congress
stated that “'[i]n determining the fair
market value, the Panel shall base its
decision on economic, competitive, and
programming information presented by
the parties * * *" 119 U.S.C.
119(c}(3)(d}. Congress then included in
that amendment a nonexhaustive list of
the types of “economic, competitive,
and programming information” that the
Panel must consider in fashioning
royalty rates that represent fair market
vaiue. That the list is nonexhaustive is
significant, for there may be other types
of information presented by the parties
that, while not falling within one of the

enumerated categories, is nevertheless
relevant to the issue of what the fair
market value royalty rates should be.
The Panel would be responsible for
considering this type of information as
well, if it were relevant to determining
fair market value.

The Register does not interpret the
enumerated categories of “economic,
competitive, and programming
information” (for example, costs in
similar private and compulsory license
ma:kel};i:ces) as establishing criteria
that define the meaning of *fair market
value.” To do so would, in the Register’s
view, run con to the plain meaning
of the statute. Sutherland Stat. Const.
§47.07 (5th Ed.). Likewise, the Register
does not see any support for the
argument that one of the enumerated
categories of information, such as the
compulsory license fee paid by cable
under 17 U.S.C. 111, must be accorded
more weight than another. The House
Committee Report to the 1994
amendments makes it clear that this
should not be the case. See H.R. Rep.
No. 703, 103d Cong., 2d Sess. 10 (1994)
(“In order to aid the panel, the
Committee adopted an amendment
offered by Mr. Hughes directing the
panel to consider economic,
compatitive, and programming
information presented by the parties as
well as the competitive environment in
which such programming is distributed.
This would, of course, include cable
rates, but those rates are not to be a
benchmark for setting rates under
section 119; they are only one
potentially [sic] piece of evidence in
reaching the objective fair market
value.”). The Register, therefore,
determines that the Panel did not act
arbitrarily or contrary to law in
determining the meaning of fair market
value.

Although the Panel determined that
its plain meaning of fair market value
controlled their interpretation, the Panel
nevertheless consulted the legislative
history to the 1994 amendments and
concluded that “{w]e find no support
for the proposition that Congress did not
mean what it said. The legislative
history reveals no intent to attach a
unique meaning to the commonly
understood and well-established ‘fair
market value’ term.” Panel Report at 16.

A review of all floor statements
offered at the time of passage of the
1994 amendruents reveals considerable
differences between the views of the
two Chairmen and some of the
members. These differences are
accentuated by a later floor statement
offered by Chairman Hughes when he
introduced a bill that would make
technical corrections to the 1994

Satellite Home Viewer Act. 140 Cong.
Rec. E2290 (daily ed. November 29,
1994] (statement of Rep, Hughes).

The statement of Chairman DeConcini
offers the greatest support to the
argument that the rates established in
this proceeding should approximate
what cable pays under the cable
compulsory license. 140 Cong. Rec.
514105 (daily ed. Oct. 4, 1994) (“I am
confident that the arbitration panel will
take steps to ensure that the royalty fee
paid by satellite carriers are on par with
those paid by cable operators).
Representative Synar's comments
suggest his desire that a satellite rate
adjustment produce rates comparsble to
the cable compulsory license, but he
does not state W of the fair
market value s shiould or must
produce such co . The
statements of Brooks end
Hughes provide that cable compulsory
license rates are one of the factors to be
considered by the Panel, but they do not
indicate that they are the only or
controlling factor.

The Register has consulted the
caselaw in determining the weight to be
accorded floor statements made by

Congressmen during the of
legislation. The caselaw provides that
floor statements of ) are to be

given little weight Garcia v. U.S., 469
U.S. 70, 78, (1984); Zuber v. Allen, 396
U.S. 168, 186 (1969) (“Floor debates
reflect at best the understanding of
individual Congressmen’’). The
reasoning behind this principle was
aptly described by the Federsl Circuit
Court for the District of Columbia:

(Ilt is neceasary for judges to exercise
extreme caution before concluding that
statement made in floor debate, or ata .
hearing, or printed in a committee document
may be taken as statutory gospel. Otherwise,
they run the risk of authentic insight
into remarks intended to ssrve quite different
purposes. Furthermore, to the degree that
judges are perceived as grasping any
fragment of legislative history for insights
into congressional intent, to that degree will
legislators be encoursged to salt the
legislative record with unilateral
interpretations of smu(m;yhpmvisiom they
were unable to persuade their colleagues to
except * * *.

Int. Broth. of Elec. Wkxs. Loc. U. 474 v.
NLRB, 814 F.2d 697 (D.C. Cir. 1987)
(Buckley, concurring); see also Overseas
Educ. Ass'n. Inc. v. FLRA, 876 F.2d 960,
975 {D.C. Cir. 1989) (“While a sponsor’s
statements may reveal his
understanding and intentions, they
hardly provide definitive insights into
Congress’ understanding of the meaning
of a particular provision'’} (emphasis in
original).

f greater importance in discerning
the intent of Congress, as opposed to the
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statements of individual Members, is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute, the decision to do
so signifies that it intended to change
the meaning. Brewster v. Gage, 280 U.S.
327, 338 (1932); United States v. NEC
Corp., 931 F.2d 1493, 1502 (11th Cir.
1991); In re Request for Assistance, 848
F.2d 1151, 1154 (11th Cir. 1988), cert.
denied sub. nom., Azarv. Minister of
Legal Affairs, 488 U.S. 1005 (1989). That
is what occurred here. If Congress had
truly intended cable compulsoary license
rates to govern the adjustment of fees in
this proceeding, then it would not have
amended the statute in1994 to provide
for a fair market value determination.s

In sum, while floor statements by
some Members indicate an intent that
fair market value be determined in
various ways, by looking at the statute,
committee reports, floor statements and
colloquies the Register does not find any
special meaning or limitation attached
to the term “fair market value” and,
therefore, must rely on the plain
language of the statute and the plain
meaning of the term. The Panel, in the
view of the Register, therefore, did not
act arbitrarily, or contrary to law in its
interpretation of the meaning of ‘*fair
market value.”

B. The Cable Network Fee Benchmark

1. Action of the Panel

In order to determine fair market
value royalty rates as required by
section 119(c){3)(D), the Panel
considered the voluminous testimony
and exhibits presented by the parties.
Witnesses for PBS, JSC, the Commercial
Networks, SBCA, and ASkyB sponsored
sconomic analyses and testified as to
their calculation of fair market value.
The copyright owners used empirical
data of license fees paid to certain cable
networks by multi el video
programming distributors (principally
cable o tors), while satellite carriers
focused primarily on the license fees
paid by cable operators under section
111.

The Panel specifically endorsed the
approach taken by PBS, and its
principal witness, Ms. Linda
McLaughlin. Using data supplied by an
industry survey group,® Ms. McLaughlin
examined the license fees paid by

5 There is no question that the principal factor for
determining rates under the 1988 legislation was
the rates paid by cable. 17 U.S.C. 119(c)(3}(B) (1988)
(the Panel "shall consider the approximate average
cost to a cable system for the right to secondarily
transmit to the public a primary transmission made
by a broadcast station * * *.”).

¢ The data was supplied by Paul Kagan
Assaciates. a leading information and data company
in the video industry.

multichannel video programming
distributors (“MVPDs") to license the
viewing rights to 12 popular basic cabie
networks. These networks are A&E,
CNN, Headline News, Discovery, ESPN,
the Family Channel, Lifetime, MTV,
Nickelodeon, TNN, TNT, and USA. Ms.
McLaughlin testified that these basic
cable networks represented the closest
alternative programming to broadcast
programming for satellite homes, and
that studies indicated that consumers
value networks and superstations as
least as highly as popular basic cable
networks. Direct Testimony of Linde
McLaughlin at 2-5. She then calculated
a “benchmark’ rate for these networks
to be used by the Panel as representative
of the fair market value of broadcast
signals retransmitted by satellite
carriers:

* * *[ have calculated a basic cable network
benchmark price and used it to estimate a
minimum compulsory license fee for
satellits-retransmitted broadcast stations. The
average license fee of the 12 popular basic
cable networks was 18 cents in 1992—when
the maximum sateilite compulsory rate was
17.5 co:.tr—md has ;itun to 24 cents in 1995,
an annual increase of ten r yesr.
The license fees for these m?.d;u
networks are forecast to increass to an
average of 28 cents in 1997, 27 cents in 1998
and 23 cents in 1999. This suggests that the
compulsory rate for satellite retransmitted
stations should incresse at least

correspondingly with the average prices for
basic cabla networks, to an average at least
27 cents for the 199788 period.

Id. at 7.

The Panel endorsed Ms. McLaughlin’s
approach because it determined that it
represented the closest model, of those
presented, to a free market negotiation
for satellite carriage of broadcast signals,
and because it was the most
conservative approach offered by the
copyright owners. Panel Report at 29—
30, The Panel rejocted the analysis of
JSC (Testimony of Mr. Larry Gerbrandt)
as too narrow,” and the analysis of the
Commercial Networks (testimony of Mr.
Bruce Owen) as too speculative.? The
Pansl also rejected the analyses of SBCA
and ASkyB because it determined that
their analyses did not comport with the
plain statutory meaning of the term “fair
market velue.” Id. at 29-30.

2. Arguments of the Parties

SBCA contends that cable network
license fees are not an appropriate

7 Mr. Gerbrandt isolated the license fees paid for
two basic cable networks: TNT and USA. Tr. 2625-
2026.

® Mr. Owen used regression analysis in an attempt
to demonstrate that MVFPDs are willing to pay
proportionaily higher license fees for network
signals which contain more expensive
programming. Direct Testimony of Bruce Owen at
7-10.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that “{e]xtracting an accurate, or
even representative license fee per
subscriber is basically impossible
because multiple programming services
are inciuded within contracts, thers are
ceilings on aggregate license fees for
MVPDs in some cases, free
subscriptions in others, marketing and
launch support provided by the cable
networks, purchases of advertising time
by the cable networks from MVPDs, and
etzt\‘x:rty investments by each in the
other.” SBCA Petition to Modify at 20
2

1.

In reply, Copyright Owners assert that
the Panel acted p: y by utilizing
aarkot vebue. and sccupting the andlpes
market value, : is
of Ms. McLa t Ownm’-’:
not that they wished to examine the
license foes paid by satellite carriers tn
cable netwarks in particular, as opposed
to the fee paid by all MVPDs in general,
but SBCA refusad to disclose through
discovery the amounts that satellite
carriers paid. Copyright Owners Reply

at 17. They further nots that while
SBCA'’s witness, Mr. L. Parker,
stated that a me: cense fee

could not be determined from satellite/
cable network contracts, SBCA never
produced the documents to support that
assertion. Jd. at 18. Copyright Owners
assert that Ms. McLaughlin testified that
the license fees presented by her
apalysis demonstrated at least the
minimum amount that satellite carriers
would pay for cable networks, and that
her analysis offered the best evidence
tl;at was properly accepted by the Panel.
.

3. Recommendation of the Register

In the Register’s view, the Panel'’s
decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking, and its decision to use
the PBS/McLaughlin approach was not

imlgro T.
aving determined that “fair market
value” meant the price that would be
paid by a willing buyer and seller in a
free marketplace, it was not illogical for
the Panel to give careful consideration
to evidence of markets that most closely
resembled the licensing of signals under
section 119. In fact, section
119(c}(3)(D)(i) requires that the Panel
consider ‘‘the cost for similar signals in
similar private * * * marketplaces.” 17
U.S.C. 119(c)(3)(D).

All three of the evidentiary
presentations of the copyright owners—
PBS, JSC, and Commercial Networks—
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focused upon the fees paid to cable
networks by MVPDs. SBCA's evidence
of fair market value, the cable license
fees paid under section 111, was less
relevant to the Panei’s determination
because the Panel had rejected the
notion that cable fees equaled fair
market value. Panel Report at 29-30.
The Panel’s adoption of cable network
fees as the benchmark was not
unqualified, however, because it stated
that ““we agree with the satellite carriers
that the economic model governing
cable networks varies markedly from the
economic model governing
broadcasters.” Id. at 29. Nevertheless,
the Panel “adopt{ed] the 1::opyright
owners' general approach using the
most similar free !l:lpllbt we can
observe.” Id. at 30. After reviewing the
record, the Register has determined that
the Panel’s conclusion is not “arbitrary”
within the ing of 17 U.S.C. 802(f).

SBCA contends that cable network
fees are not a useful benchmark because
the economics of cable networks are
fundamentally different from those of
broadcast networks and superstations.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshan, Mr.
John Haring and Mr. Edwin Desser). The
testimony of Mr. Shooshan and Mr.
Haring, in particular, suggest that there
are some marked differences between
the licensing of cable networks and
broadcast signals. The Panel, however,
took account of that. Panel Report at 29.
Nevertheless, there was ample ,
testimony that the two markets were
also quite similar, Tr. 1202-04 (Mr.
Robert Crandall); Tr. 1609 (Ms.
McLaughlin); Tr. 1284 (Mr. Owen). The
Panel weighed the evidence and
accepted the copyright owners’
approach using cable network fees
because it was *‘the most similar free
market we can observe.” Panel Report at
30 (emphasis in original}). Because this
conclusion is grounded in the record, it
is not arbitrary. National Cable
Television Ass’n, Inc. v. CRT, 724 F.2d
176, 189 {D.C. Cir. 1983) (decisions
grounded in the record within the zone
of reasonableness).

Likewise, the Panel’s decision to rely
on the PBS/McLaughlin testimony to
establish the cable network benchmark
was adequately grounded in the record.
Panel Report at 18-20. Again, the Panel
stated that use of cable networks was by
no means flawless and, to account for
this, the Panel was adopting the
“‘conservative” approach offered in Ms.
McLaughlin’s analysis. Id. at 31. The
Register determines that the Panel’s
decision to accord the PBS/McLaughlin
testimony controlling weight is
consistent with its determination to
utilize the plain meaning of “‘fair market

value” as the proper standard for setting
royalty fees. Further, it is well
established that using evidence of
analogous markets is the best evidence
in determining market price. See
National Cable Television, 724 F.2d at
187. For these reasons, the Register
determines that the Panel did not act
arbitrarily or contrary to the Copyright
Act.

C. Adjustments to the Cable Network
Fee Benchmark

1. Adjustment to the Benchmark for
Delivery Costs

a. Action of the Panel. After
establishing cable network license fees,
as presented by Ms. McLaughlin, as the
benchmark for determining the section
119 royslty rates, the Panel examined,
inter alia, the ; festures and
conditions of the retransmission
marketplace to determine if an upward,
or downward, adjustment in the
benchmark was appropriate. One of the
aspects of satellite retransmission of
broadcast signals that differ significantly
from the transmiasion of cable networks
involved the costs of delivering the
signals to the MVPDs. The Panel found
this issue, along with that of advertising
inserts (discussed infra), as being
“among the most challenging issues for
the Panel to resolve.” Panel Report at
43.

The Panel found that the license fees
charged for cable networks included the
cost of delivering the cable network to
the MPVD—i.e., making the signal
readily available for reception by the
MVPD for subsequent distribution to
subscribers. Id. at 45. With satellite
retransmission of broadcast signals,
however, the satellite carriers absorb the
costs of getting the broadcast signal from
its geographic point of origin, and then
delivering it to its subscribers. Id. The
Panel considered whether the cost of
delivering the signals should, therefore,
be deducted from the benchmark.

The Panel declined to make such a
deduction. The Panel found that there
was no evidence presented to suggest
that if satellite carriers and copyright
owners negotiated in a free marketplace
for the retransmission of broadcast
signals, the copyright owners would
offer satellite carriers a discount on
license fees to accommodate delivery
costs. The Panel discussed the
testimony of Mr. Jerry L. Parker, an
SBCA witness who offered testimony as
to the history, nature and operation of
the satellite industry:

Mr. Parker was invited to demonstrate
whether carrier costs impacted the rates
negotiated between satellite carriers and
cable networks. He could not. Indeed. Mr.

Parker conceded, for example, that despite
additional costs incurred by DBS ¢ carriers
(beyond those of HSD 10 carriers}, DBS
operators were unable to negotiate lower
rates on that basis. Mareaover, he declined to
urge the Panel to set a discounted rate for
DBS carriers to account for their higher costs
than HSD carriers. We must similarly decline
to discount the cable network benchmark to
account for higher delivery costs of broadcast

signals.
Panel Report at 45486 (citations
omitted).

b. Arguments of the Parties. SBCA
vigarously contests the Panel’s
resistance to deducting delivery costs
from the 27 cent benchmark figure,
stating that “it must be recognized that
all cable networks that are g and
receiving 27 cents have-made the
necessary investment and expense in
distributing the .. * * None of
the [cjopyright {ojwners or broadcasters
in this proceeding incarred this
necessary expense for satellite
distribution of superstattons or network
stations.” SBCA Petition to Modify at
22. SBCA cites the testimony of Ms.
McLaughlin, who acknowledged that
broadcast stations are not responsible,
and do not incur the cost of, delivering
their signal to satellite carriers for
subsequent retransmission. Id. at 22-23.
SBCA submits that “{t}he error in Ms.
McLaughlin's analysis, implicitly
accepted by the Panel, is that these
expenses were the cost of the
{s]atellite (clarriers in buting their
own product.” Id. at 23. SBCA asserts
that the Panel understood that satellite
carriers bore the cost of delivery, but
then mistakenly categorized it as a
“discount” to compensate carriers for
their costs, when in fact it is a cost that
must be borne by the copyright owners.
Id. at 25-26.

SBCA submits that it demonstrated
that the average delivery cost per signal,
per subscriber, per month is 10 cents,
and 6.5 cents for volume discounts.
SBCA, therefore, contends that the 27
cent benchmark rate must be adjusted
downward to between 17 and 21.5
cents. Id. at 23, f.n. 53.

In reply, Copyright Owners assert that
SBCA mischaracterizes the transmission
cost issue by suggesting that the major
focus should be the structural nature of
such costs, rather than whether they
would result in any marketplace price
adjustments, Copyright Owners Reply at
22. Copyright Owners cite Mr. Larry
Gerbrandt’s testimony that transmission

#DBS" stands for Direct Broadcast Service, and
is associated with high powered. high frequency
direct broadcast sateilite services. An example of a
DBS operator is DirecTV. A

10“HSD" stands for *Home Satellite Dish."” and
typically refers to satellite providers who operate at
lower frequencies than DBS providers.
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costs do not yield different cable
network license fees in the marketplace,
and note that Mr. Jerry Parker was
unable to demonstrate otherwise. Id. at
22-23.

c. Recommendation of the Register.
The Panel discussed the issue of
transmission costs quite extensively,
finding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellite carriers
affected the rates negotiated between
satellite carriers and cable networks.
Panel Report at 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker, could not offer evidence of
such an impact, and conceded that
despite additional costs incurred by
DBS carriers, DBS operators were
unable to negotiate lower rates on that
basis. Tr. 2528. The Panel grounded its
determination in the record evidence,
which is the hallmark of rational
decision making. National Cable
Television Ass’n. v. CRT, 724 F.2d 176
(D.C. Cir. 1983).

SBCA's discussion of transmission
costs fails to focus on what impact, if
any, they would have on negotiated
license fees, and instead relates to
which party should bear the cost. Costs
can be shifted between parties in a
business relationship, and SBCA asserts
that their costs, when comparing
delivery of broadcast signals with
delivery of cable networks, must be
shifted to copyright owners to prevent a
windfall. However, costs can also be
absorbed by a party as part and parcel
of doing business, and must be when
one party cannot shift the costs (or a
portion thereof) to the other. Where
there is no credible evidence
demonstrating a party’s ability to shifta
cost, no change in the negotiated price
should occur. The Panel found that to
be the situation with ttansmission costs,
and the Register has no grounds on
which to reject that finding.

2. Adjustment to the Benchmark for
Advertising Inserts

a. Action of the Panel. In addition to
delivery costs, the Panel considered the
issue of advertising inserts very
significant. Cable networks typically
grant MVPD's a certain number of time
slots during the programming
provided—known as advertising
inserts—for the MVPDs to sell to
advertisers. The monies raised from
these inserts are retained by the MVPD,
and can defray the cost of the license fee
for the cable network approximately 8
cents per subscriber per month. Panel
Report at 43—44. The Panel found,
however, that because section 119(a)(4}
requires satellite carriers to retransmit
the signals of broadcast stations intact,

they do not receive any advertising
inserts for the retransmission of
broadcast signals. Id. at 44. The Panel
considered whether this should resuit in
a downward adjustment of the
benchmark rate.

The Panel declined to make an
adjustment:

{T]he satellite carriers naturally argue that
because the benchmark is based upon the
rate paid by multichannel distributors to
cable networks, we must deduct $0.08 to
abtain the ‘real cost’ of cable networks. The
copyright owners counter that most satellite
carriers don’t insert advertising into cable
network signals anyway. Indeed, HSD
carriers don't possess the technology to insert
advertising. Moreover, multichannel
distributors appear to pay the same cable
network license fee regardless of whether
they insaert advertising.

If this last assertion is accurate, one would
expect that in a hypothetical fres markset
negotiation, broadcasters would similarly
decline to reduce their license fees to satellite
carriers for their lack of advertising
availabilities and no benchmark adjustment
would be appropriate. Both Ms. McLaughlin
and Mr. Gerbrandt opined that, based upon
their knowledge and experiencs, neither the
availability of advertising inserts, nor the
carriers [sic] ability to insert, affects the
prices that cable networks charge. They did
not support this opinion with any
documentary evidence or empirical data.
Howsver, the satellite carriers allowed this
testimony to stand essentially unrefuted.
Indeed. Dr. Haring was explicitly invited to
render an opposing opinion but forthrightly
declined. In the final analysis, we accept the
copyright owners’ expert testimony and
decline to deduct $0.08 from the benchmark
as advocated by the satellite carriers.

Panel Report at 4445 (citations
omitted).

b. Arguments of the Parties. SBCA
alleges that the Panel “completely
misconceived the adjustinent necessary
to reflect the value for insertable
advertising.”” SBCA Petition to Modify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward adjustment for advertising
inserts. 57 FR 19058 (May 1, 1992).
SBCA asserts that the “value of
insertable advertising is significant,”
and that its value is “no less than 7.5
cents” per subscriber per month. Id. at
27.

As a ‘‘variation” on the advertising
insert issue, SBCA offers that the
increased national exposure of
broadcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
Id. at 28. SBCA submits that the Panel
should have further adjusted downward
for this value, and argues that it could
not quantify the value because the
necessary information was in the

possession of the copyright owners who
were not required to disclose it through
the CARP discovery rules.11

In reply, Copyright Owners assert that
the Panel fully considered the
arguments of SBCA, and correctly
rejected any downward adjustments for
advertising inserts. Copyright Owners
Reply at 23-24. :

¢. Recommendation of the Register.
The Panel fully discussed what effect, if.
any, advertising inserts might have on
the negotiated fee for retransmission of
broadcast signals. Panel Report at 43
45. The Panel cited the testimony of Ms.
McLaughlin and Mr. Gerbrandt that
“‘based upon their know and
experience, neither the availability of
advertising inserts, nor the:cairiers
ability (sic] to insert, affects the prices
that cable networks * * * The
satellite carriers allowed this testimony
to stand essentially unrefuted. Indeed,
Dr. Haring was explicitly:invited to
render an opposing opinjon but
forthrightly declined.” Id. at 44. SBCA
did not offer any testimony which
incontrovertibly rebuts the testimony of
Ms. McLaughlin and Mr. Getbrandt.
Consequently, the Panel's determination
that no adjustment should be made is
not arbitrary because it is grounded in
the record.

D. Equality Between Superétution and
Network Signal Rates

1. Action of the Panel

As discussed above, '
established different royalty rates for
superstation and network when
it created the section 119 license. The
initial rate for superstations was 12
cents per subscriber per month, and 3
cents per subscriber per month for
network signals. This 4 to 1 ratio
reflected the payment of royalties under
the section 111 license. Under section
111, only copyright owners of
nonnetwork pro; are allowed
to share in the royalty funds. Cable
operators pay full value for
retransmitting independent broadcast
stations (of which superstations are a
subset), and only one-quarter value for
retransmission of network signals. 17
U.S.C. 11(f). The one-quarter value
reflects Congress’ determination in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwork programming,
while the remainder is not. Congress

11 SBCA alleges throughout its Petition to Madify
that the CARP discovery rules, and particularly the
Panel’s application of the rule, precluded it from
obtaining vital information from copyright owners
to support its case. which resulted in negative
inferences by the Panei as to the sufficiency of its
presentation. This argument is addressed, infra in
subsection G.
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carried over this 4 to 1 ratio in the 1988
Satellite Home Viewer Act when it set
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 rates took into
account the 4 to 1 ratio, but found that
the amount of network programming on
network stations had declined to
approximately 50 percent, down from
the 75 percent contemplated by section
111. That panel, however, set the
network station rate at 6 cents, which
represented roughly a 3 to 1 ratio to the
superstation rate it set, because it was
concerned with disruption in the
satellite industry of carriage of network
signals if it established a network signal
rate at half (a 2 to 1 ratio) that of the
superstation rate. 57 FR 19052, 19060
(May 1, 1992). The Copyright Royalty
Tribunal, in reviewing the panel’s
decision on this matter, stated that:

The Tribunal believes that the Panel was
not bound by either a 4:1 ratio or a 1:1 ratio.
When the Tribunal issued its declaratory
ruling concerning network copyright owners,
we did not intend to prejudge any future
ratesetting. We noted that in cable and
satellite, the pay-in may not necessarily
carrelate to the pay-out. Therefore, a 1:1 ratio
is not required. However, we do believe the
Panel had the authority to take our
declaratory ruling into account, so that it was
entitled to adjust the 4:1 ratio downward to
reflect that network capyright owners are
entitled to receive satellite royaities.

Id. at 19052.

The Panel in this proceeding rejected
the notion that it was required to set
different royaity rates for superstations
and network signals, respectively,
because it was seeking the fair market
value of these signals. The Panel stated:

We find no credible evidence that
retransmitted network stations are worth less
than retransmitted superstations. Indeed,
even assuming arguendo, we were to
conclude that network programming is worth
less, or even wholly uncompensable, we find
no record support for any particular ratio—
no evidence was adduced as to the present
day average proportion of network to non-
network programming. And imposition of the
original 4 to 1 ratio by rote, merely to
replicate section 111 rates, would not be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties

SBCA challenges the Panel's refusal to
apply the 4 to 1 ratio, asserting that such
ratio is binding precedent upon the
Panel. SBCA Petition to Modify at 38.
SBCA contends that Congress
determined, under section 111, that
network programming is not
compensable, and carried this rationale
into the rate structure of section 119.
The fact that networks are allowed to

share in the section 119 royalties, but
not the section 111 royalties, "‘does not
mean that the network signals are to be
paid for any differently under the
satellite license than under the cabls
license * * * Id. at 39. Furthermore,
SBCA submits that satellite carriers give
added value to network signals by
carrying them to unserved households
who would not otherwise receive such
signals. Id. at 41. SBCA contends that,
if anything, there should be no fee for
network sigm.ls. Id. at 40.

Finally, SBCA argues that the Panel
erred by creating a 27 cent royalty rate
applicable to PBS (defined under the
statute as a network) because “PBS
signals are free on the satellite by law.”
Id. at 41. These signals, SBCA contends,
cannot possibly have a market value,
and there should bs no royalty fee for
PBS signals. Id.

Copyright Owners contend that the
Panel correctly rejected the 4 to 1 ratio
because the new law requires a
determination of fair market value.
Copyright Owners Reply at 32.
Copyright Owners note that the binding
precedent referred to by SBCA was an
interpretation of the 1988 Satellite
Home Viewer Act, not the 1994 Act, and
that nothing in the 1994 Act requires
assignment of different rates for
superstation and network signals. Id. at
33-34.

With regard to SBCA's contention that
retransmission of PBS signals should
not be compensated at the 27 cent level,
Copyright Owners argue that such a
contention “flies in the face of the fair
market value evidence,” and that the
PBS signal available for free on the
satellite is not the signal of the member
stations that are at issue in this
proceeding. Id. at 35.

3. Recommendation of the Register

The Panel did not err by rejecting the
4 to 1 ratio and adopting a network -
signal rate that was equal to the value
of the superstation rate. The Panel
correctly observed that while the 1992
arbitration panel generally followed the
ratio set by Congress in the 1988 Act,
the 1994 amendments changed any
reliance upon a pre-set ratio by directing
the Panel to determine only the fair
market value for network and
superstation signals. Panel Report at 40.
There is not evidence in the 1994 Act,
or its legislative history, that Congress
intended the Panel to set a rate for
network signals that is one-fourth of that
for superstations (or any other ratio, for
that matter) if that rate did not represent
the fair market value of network signals.
SBCA asserts that the 1994
dmendments contemplate a CARP
establishing two rates—one for network

signals, and another for superstations—
thereby inferring that Congress
contemplated rate differentiation (i.e.
that one rate would be less than the
other). Such an inference is belied by
language in the House Report, however,
which states that the rates set by the
CARP in this p “should reflect
the fair market value of satellite carriers’
secondary transmissions of
superstations and network stations.”
H.R. Rep. No. 703, 102d Cong., 2d Sess.
7 (1994). The statute does not require or
suggest that the rate for network signals,
or superstations, be set at anything less
T hers 1s 2o binding procedent th

ere is no ent that
required the Panel to apply a ratio in
value between network s and
superstations, and set network signal
rates lower than su rates. The
1992 arbitration panel applied a
different criterion (rates paid by cable
under section 111) to determine section
119 rates, and its decision therefore
does not serve as precedent for this
proceeding. Furthermors, even if the
1992 arbitration were binding
precedent, the final order of the
Copyright Royalty Tribunal (which
constituted the final action in
that proceeding) cl stated that no
differentiation between network and
superstation rates was .57 FR~
19052 (May 1, 1992) (“The Tribunal
believes the Panel was not bound by
either a 4:1 ratio or a 1:1 ratio.”). The
Panel, therefore, did not act arbitrarily
by rejecting application of the 4 to 1
ratio.

The Register has also examined the
record to determine whether, under a
fair market value analysis and regardless
of application of a pre-set ratio, the
evidence required a differentiation in
network and superstation rates. The
Panel determined that there was “no
credible evidence that retransmitted
network stations are worth less than
retransmitted superstations.” Panel
Report at 40. It was wholly within the
Panel’s discretion to arrive at such a
determination. SBCA presented
evidence demonstrating that network
viewer ratings have declined, SBCA
Proposed Findings of Fact and
Conclusion of Law at 39, but it did not
offer evidence as to what impact such a
decline had relative to superstations,
nor did it quantify the difference in
value between network signals and
superstations under a fair market value
analysis, except to insist that all signals
should be free. See SBCA Reply
Findings of Fact and Conclusions of
Law at 7. The Panel, consequently, did
not act arbitrarily by adopting the same
royalty rate for both network signals and
superstations.
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Finally, SBCA argues that because the
Panel failed to take account of the fact
that PBS signals are free on the satellite
by law, it was error to accord them the
same royalty rate as other network
signals.12 Section 605(c) of the
Communications Act, 47 U.S.C.,
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service, essentially making the National
Program Service free to all satellite
home dish owners. Member stations of
PBS, however, are not subject to 47
U.S.C. 605(c), and satellite carriers may
charge their subscribers for
retransmission of these stations.
Furthermore, the National Program
Service is not a network signal as
defined under section 119(d)(2).
Member stations of PBS are network
signals under section 119(d)(2).
Presumably, there are PBS programs
available on the National Program
Service that are the same programs
available from PBS stations, although no
such evidence was adduced in this
proceeding. There are also likely to be
different programs, particularly those
produced by member stations. SBCA
did not quantify by how much, under a
fair market value analysis, the same
programs on the National Program
Service and PBS stations should reduce
the royalty fee for PBS stations, beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69.
The Panel concluded that there was “no
credible evidence’” warranting a
conclusion that network signals were
worth less, which would include PBS
stations. The Register cannot find
credible evidence to the contrary, and
therefore the Panel’s determination
must be affirmed.

E. Local Retransmission of Network
Signals

1. Action of the Panel

In setting the satellite carrier
compulsory license royalty rates for
networks and superstations, the Panel
was asked to distinguish between
satellite retransmission of *“distant”
broadcast signals, and satellite
retransmissions of “local” broadcast
signals. The Panel did make this
distinction, setting a royalty rate of 27
cents for distant retransmission of
superstations, and zero cents for local
retransmission of superstations. Panel
Repaort at 54.

While the Panel adopted a 27 cent
rate for retransmission of distant

12 PBS signals are defined as network stations
under section 119(d){(2).

network signals, id., it declined to adopt
a rate for local rewansmission of
network signals because it determined
that it lacked subject matter jurisdiction
to do so. Id. at 48. The Panel considered
section 119(a){2)(B}, which provides
that the satellite compulsory license is
“limited to secondary transmissions to
persons who reside in unserved
households,” and examined the section
119(d)(10) definition of an unserved
household. The Panel concluded that:
[Nletwork signals generally may not
retransmitted to the local coverage area of
local network signals. The separate rate
request of ASkyB is explicitly intended to
apply to retransmission of network -ignals to
served households. Section 119 does no.
provide a compulsory license for these
retransmissions. Hence, we lack subject
matter jurisdiction to set a rate for local
retransmissions of local network signals.
Panel Report at 48 (emphasis in
originai).
he Panel did acknowledge in a
footnote that there may be '‘rare
instances’” where a household located
within the local market of a network
signal was, indeed, an unserved
household within the meaning of
section 119(d}(10). Id. at 48, f.n. 62. The
Panel stated that *‘[t]hese households
qualify as unserved but, under section
119, ASkyB would pay the conventional
‘rate for non-local signals.” " Id.

2. Arguments of the Parties

EchoStar contends that the Panel
committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for local retransmission
of network signals, and that the rate
should be zero. EchoStar Petition to
Modify at 1. According to EchoStar, the
language of section 118 regarding the
permissibility of local retransmission of
network signals is nuclear, and the

- Panel should therefore have consulted

the legislative history, rather than
decide the matter on the basis of the
statutory language. Id. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction of section 119(a)(2)(B) was to
protect the network-affiliate relationship
from importation of distant signals of
the same netwaork, citing the recent
Copyright Office Report on revision of
the cable and satellite carrier
compulsory licenses. Id. at 4. Because
local retransmissions do not harm the
network-affiliate relationship, EchoStar
asserts that “[i]n light of the intent
behind the compulsory license,
therefore, the ‘unserved household’
limitation should be read as not
precluding such local-into-local
retransmissions—a form of
retransmission which required

technologies not in existence at the time
of the legislation.” Id. at 5.

In addition, EchoStar submits that the
Panel should have interpreted section
119 flexibly enough to allow local
retransmission of network signals, citing
Sony Corp. of America v. Universal City
Studios, Inc., 464 U.S. 417 (1984) and
Twentieth Century Music Corp. v.
Aiken, 422 U.S. 151 (1975). Id. at 10.
Finally, EchoStar argues that, since the
section 119 license was modeled after
the section 111 license, and local
retransmission of network signals is
permitted under section 111, the two
statutes should be interpreted similarly.
Id. at 11 (citing Northcross v. Board of
Education, 412 U.S. 427 (1973);

Commercial Networks seek a
clarification of the Panel’s ruling on
local retransmission of network signals,
albeit from a completely different
perspective. Commercial Networks
request the Librarian to make clear that
where local retransmission of a network
signal does not violate the unserved
household restriction (a circumstance
acknowledged by the Panel likely to be
rare}, the rate for such retransmission is
27 cents per subscriber per month.
Commercial Networks Petition to
Modify at 1. :

In reply, EchoStar opposes )
Commercial Networks position, and
argues that the same rationale that the
Panel used in adopting the zero rate for
superstations applies with equal force to
network stations that are locally
retransmitted to unserved households.
EchoStar Reply at 2.

Certain Copyright Owners object to
EchoStar’s position, and contend that
EchoStar does not have standing under
the rules to file a petition to modify the
Librarian’s decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at 1. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmission of local
network signals to served households,
and that the legislative history does not
warrant a different conclusion. Id. at 3-
6.

3. Recommendation of the Register

Two separate issues are presented by
the local retransmission of network
signals. First, there is the retransmission
of a network station within that station’s
local market. The Panel categorized this
as local retransmission to served
households, and concluded that section
119 did not permit such
retransmissions. Second, there is
retransmission of a network station
within that station’s local market to
subscribers who satisfy the definition of
an ‘‘unserved household” in section
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119{(d)(10). The Panel acknowledged
that such retransmissions were
permissible under section 119, though
likely to occur in ‘‘rare instances,” but
was unclear as to what the proper
royalty rate should be.
al retransmission of network
signals to served households presents a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retransmissions are
permissible, though it did not preciude
addressing such a matter through a
rulemaking procedure. Letter of the.
Acting Gensral Counsel to William
er, August 15, 1996. Moreover, the
has, in its recent report to the
Senate on revision of the satellite and
cable com&uhory licenses, expressly
endorsed the permissibility of such
retransmissions, and requested Congress
to “clarify” the statute on the matter. “A
Review of the Copyright Licensing
Regimes Covering Retransmission of
Broadcast Signals,” Report of the
Register of Copyrights at xx (1997)
(hereinafter “Register’s Report”). As the
agency responsible for administering the
Copyright Act, the Office believes that it
retains the authority to conduct a
mlam-.kin? praoceeding to determine the
permissibility of local retransmission of
network signals to served househalds,
regardless of the Panel's determination
in this procaedintﬁ.

Nevertheless, the Register must
determine whether the Panel’s decision
that such retransmissions are not
permitted under section 119 is contrary
to the provisions of the Copying Act.?3
The Register reviewed the language of
section 119, and its legislative history,
both in the context of this proceeding,
and in her report to the Senate. Such
review confirmed the Register’s belief
that Congress simply did not consider
the issue of local retransmission of
network signals to served households at
the time of passage of section 119,
principally because the technology to
make such local retransmission did not
commercially exist. It is evident from
the history surrounding adoption of the
unserved household restriction in 1998
that adoption of the restriction was
motivated by concerns expressed by
network affiliate stations that
importation of distant network stations
affiliated with the same network would
erode their over-the-air viewership.
Register's Report at 103-104. This
suggests that if Congress had considered
the issue. it might have cond.ned iccal
retransmissions to served hecuszholds.
On the other hand. the secticn

3 Because the Panel's decision on Uns pormtis a
~onciusion of law, the arbitrary stanaw ¢35 not
applivable

119(d){10)(A) portion of the definition
of an “unserved household” does not
specify receipt of what aetwork signal
over-the-air triggers the prohibition in
making retransmissions of network
signals. The language of section
119(d)(10)(A) could easily be read to
prohibit retransmission by satellite
whenever the subscriber receives an
over-the-air signal of Grade B intensity
from any network affiliate, including the
local network affiliate that the satellite
carrier intends to retransmit to the
subscriber. This is the position that the
Panel took.

In sum, the Register determines that
the law is silent on this issue.
Consequently, the Register cannot
unsquivocally ssy that the Panel’s
decision is arbitrary or con to law.

The second issue is the |
retransmission of network signals to
unserved households. The Panel
appears to have presumed that such
retransmissions are permissible. Panel
Report at 48. The Register determines
that they are permissible, as provided by
the express terms of section 119. The
Panel failed to articulate what royalty
rate would be applicable to such local
retransmissions. It mentioned, in a
footnote, that the number of unserved
households within a network station’s
local market were likely to be few, and
cited the testimony of ASkyB's witness,
Preston Padden, that ASkyB would, in
those instances, ‘‘pay the conventional
‘rate for non-local signals.’ " Id. at 48,
f.n. 62 (quoting written direct testimony
of Mr. Padden). The Panel did not
expressly state what the rete should be
for all carriers making local
retransmissions of network signals to
unserved households.

Commerical Networks urge that the
rate for such retransmissions should be
27 cents. EchoStar 14 argues that the rate
should be zero, consistent with the
Panel’s adopted rate for local
retransmissions of superstations. To the
extent that the Panel sought to impose
the 27 cent rate on local retransmissions
of network signals to unserved
households, the Register determines that
such action is arbitrary. The Register

14 The Register agrees with Copyright Owners that
EchoStar lacks standing to file a petition to modify
the Panel’s determination. and recommends
dismissal of the petition. Section 251.55(a) of the
ruies, 37 CFR provides that only parties to the
proceeding may file petitions to modify. and makes
no provision for nonparties. EchoStar. though a
:iember of, and represented by SBCA, was not a
arty to thus proceeding tecause it did not file a
Natice of Intent to Participate as required by the
rules. See 37 CFR 251.45(a).

Dismissal of ZchoStar's petiticn. hewever, does
not preciude consideration of the issues
surrounding local retransmissions of network
signais, and the Keqister i.as considered these as
required ov section A02(g).

cannot find testimony in the record that
supports the conclusion that local
retransimssion of network signals to
unserved households has a fair market
value rate of 27 cents, particularly
where the Panel determined that the fair
market value of local retransmissions of
superstations was zero. Panel Report at
52. Likewise, the record does not
support a conclusion that there is any
differentiation between the fair market
value of local retransimssions of
network signals vis-s-vis superstations.
Commercial Networks do not cite any
testimony to the contrary in their
petition to modify.

To the extent that the Panel failed to
adopt a rate for local retransmissions of
network signals to unserved
househoids, the determines that
such action is inconistetent with its task
in this proceeding, and recommends
that the Librarian substitute his own
determination. 17 U.S.C. 802(g). The
dearth of testimony on this issue and,
for that matter, the Panel's cursory
discussion of it, is not surprising
because local retransmission of network
signals to unserved households, and
served households as well, is
undoubtedly an unattractive business
proposition to satellite carriers.
Nevertheless, the issue was before the
CARP, and requires a resolution.

The Register recommends that the
Librarian adopt a zero rate for local
retransmissions of network signals to
unserved housebolds because the
Register is persuaded that the Panel’s
conclusions with respect to local
retransmissions of su| tions are
equally applicable to local
retransmissions of network signals to
unserved households, Panal Report at
52-53. As noted above, there is no
conclusive evidence to suggest that
locally retransmitted network signals
are of greater fair market vaiue than
locally retransmitted superstations.
Accordingly, the Register recommends
adoption of a zero rate for local
retransmission of network signals to
unserved households.

F. Effective Date of the New Rates
1. Action of the Panel

In announcing the royalty rate of 27
cents for distant retransmission of
network and superstation signals, and
zero cents for local retransmission of
superstations, the Panel stated that the
time period for payment of the rates
would be from July 1, 1997, through
December 21, 1999. Panel Report at 54.

2. Arguments of the Parties

SBCA contends that the Panel acted
contrarv 1o law by setting an effective
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date of July 1, 1997, for the new rates.
SBCA states that the Panel did not have
any authaority to set an effective date
because section 119(c)(3)(C) states that
the rates become effective as set forth in
the Librarian’s order. SBCA Petition to
Modify at 46. Further, SBCA argues that
the effective date of the new rates must
be prospective only. [d. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates “to be paid.” Id. at 4849
(citing section 119(c}(3)(A) and the 1988
House Report to the Satellite Home
Viewer Act). SBCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise, and submits that the
Librarian’s order in this proceeding
affectively constitutes a rulemaking
because !.ge Copyright Office’s rules are
being amended to reflect the new rates.
Id. at 50-51.

Additionally, SBCA argues that
applying the July 1, 1997, effective date
would cause substantial harm to the
satellite industry. Id. at 55. SBCA
submits affidavits of representatives of
the satellite industry discussing their
inability to adequately inform their
subscribers on a timely basis of the rate
increase, and the difficulty of adjusting
distribution contracts to accommodate
fee increases. Id. at attachment A.

Finally, SBCA takes the Librarian to
task for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically, SBCA contests the
Library’s decision to temporarily
suspend the schedule to address issues
raised by ASkyB, so that the CARP was
initiated on March 3, 1997, as opposed
to January 1, 1997, as contemplated in
section 119(c)(3)(A). SBCA argues that
because the Library violated the time
requirement of section 119{(c)(3)(A), and
such delay caused substantial harm to
satellite carriers, “the Panel’s report
should be invalidated on due process
grounds, particularly with respect to the
prejudicial effective date directly
resulting from the Librarian’s failure to
comply with a critically important
statutory requirement.” Id. at 55 (citing
Baumgardner v. Secretary, Dept. of
Housing and Urban Development, 960
F.2d 572 (6th Cir. 1992).

Copyright Owners assert that they
have interpreted section 119 from the
beginning of this proceeding as
requiring an effective date of July 1,
1997, for the new rates, and that SBCA
never challenged that position until
now, thereby estopping SBCA from
raising the issue. Copyright Owners
Reply at 42—43. Copyright Owners also
argue that the Librarian’s good cause

delay in commencing this proceeding
does not invalidate it, and that the cases
cited by SBCA are inappaosite. [d. at 44—
45. Copyright Owners also attach an
accompanying motion to strike the
affidavits offered by SBCA to
corrgborate its argument that the July 1
effective date will cause undue hardship
on satellite carriers. SBCA opposes this
motion.

3. Recommendation of the Register
Section 119(c)(3)(C) provides that:

The obligation to pay the royalty fee
established under a determination which-—

(i) is made by a copyright arbitration
royalty panel in an arbitration proceeding
under this paragraph and is adopted by the
Librarian of Congress under section 802(f), or

(ii} is established by the Librarian of
Congress under section 802(f) shall become
effective as provided in section 802(g) or July
1, 1997, whichever is later. 17 U.S.C.
119(c){3)(C). Clause (i) of section 119(c)(3}(C)
described the situation where the Librarian
adapts the decision of the CARP. while
clause {ii) describes the situation where the
Librarian has rejected the CARP’s decision
and substituted his own determination.?
The effective date of the established rates is
either July 1, 1997, or the date set pursuant
to section 802(g), whichever date is later.

Section 802(g) governs judicial review
of the Librarian's decision in this
proceeding. The section gives “any
aggrieved party who would be bound by
the {Librarian’s] determination,” 30
days in which to notice an appeal with
the United States Court of Appeals for
the District of Columbia Circuit. The
section then provides that “[i]f no
appeal is brought within such 30-day
period, the decision of the Librarian is
final, and the royalty fee * * * shall
take effect as set forth in the decision.”
(emphasis added). Section 802(g) then
provides that if an appeal is taken,
“[t]he pendency of an appeal under this
paragraph shall not relieve persons
obligated to make royalty payments
under section{ ) * * *119* * *”
Nothing else is said in section 802(g)
with regard to the possible effective date
of royalty rates.

SBCA and Copyright Owners strongly
disagree over the effective dates of the
royalty rates established in this
proceeding. SBCA believes that the
effective date can be no sooner than 30
days after the Librarian's decision (i.e.
November 26, 1997) at which time it
will be known whether or not the
Librarian’s decision is final, while the

15 Interestingly. the statute does not address the
situation, as in this proceeding, where the Panel's
decision is accepted in part and rejected in part.
Subclause (ii) most likely apphes to this proceeding
because the Librarian has established one of the
covalty rates {the rate for local retransmission of
network signais to vaserved households).

Copyright Owners maintain that July 1,
1997, is the proper effective date. The
Register has examined the governing
language of sections 119(c)(3}(C} and
802(f), and notes an incongruity with
respect to the July 1, 1997, date.

Section 119(c)(3)(A) provides that this
proceeding was supposed to have
started on January 1, 1997. Given the
180-day arbitration period, as provided
by section 802(e}, the latest the Panel
could have delivered its report would
have been June 29, 1997. The Librarian
would then have the 60-day review
period in which to either accept or
reject the Panel’s decision, which would
place the date of final agency action at

no later than August 28, 1997. This is
almost two months after July 1, 1997.
While Congress could have

contemplated the Librarian completing
his review in less than 60 days, it is
hard to imagine that Congress could
have expected him to complete it in just
one day: the time period from delivery
of the Panel’s report on June 29 to the
issuance of the Librarian's decision on
July 1, 1997. The more likely
explanation is that Congress envisioned
the CARP delivering its report well
before—at least two months—the 180-
day deadline. Only in this manner could
the Librarian have issued a decision that
was before July 1, 1997, thereby
justifying inclusion of the language
“July 1, 1997,” and “whichever date is
later” in section 119(c)(3)(C).

Contrary to the assertions of the
Copyright Owners, July 1, 1997, is naot
the statutorily prescribed effective date
for the new royalty rates announced in
today’s decision. July 1, 1997, is only a
contingency date in the event that this
proceeding had ended before July 1,
1997, which it clearly did not. Rather,
the Register must look to section 802(g),
which provides that the effective date of
the new rates is “as set forth in the .
decision.” 17 U.S.C. 802(g). The Register
interprets ‘‘decision” to mean the
decision of the Librarian, and not the
decision of the CARP, since section
802(g) only refers to the decision of the
Librarian. Consequently, the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding, and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The
Register reccnmends that the Librarian
reject the Panel’s determination of an
effective date.

The remaining issue is, if the Panel
had no authority to set the effective
date, whar is the correct effective date
for the Librarian to establish? Neither
the statute, nor the legislative history,
offers any 3uidance on this point.
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Copyright Owners urge the july 1, 1997
date, and submit that SBCA is estopped
from arguing for a later date since SBCA
did not object to Copyright Owners’
request to the Panel for a July 1, 1997,
effective date. Copyright Owners Reply
at 43—44. The Register recommends
rejecting Copyright Owners’ estoppel
argument because the Panel did not
have authority to set the effective date,
and the matter is now being properly
raised before the Librarian for the first
time.

Copyright Owners also contend that
July 1, 1997, must be the date because
the evidence it presented to the Panel,
particularly the PBS/McLaughlin
testimony, was premised on a July 1,
1997, date. Id. at 42. According to
Copyright Owners, if the Librarian
adopts an effective date of January 1,
1998, he would have to increase the 27
cent fee to reflect the Panel’s
understanding of a thirty-month
effective period for the new rates. Id. at
42—43.

The Register recommends rejection of
Copyright Owner’s contention for two
reasons. First, the Panel accepts Ms.
McLaughlin’s testimony as a general
matter to establish a workable
benchmark. Panel Report at 31. The
Panel did not accept ger testimony, and
its accompanying premises and
assumptions, as the precise analysis of
what the royalty rates should be. Id.
Furthermore, although the Panel stated
that “Ms. McLaughlin’s analysis yielded
a rate of $0.27 per subscriber per month
averaged over the three year statutory
period,” Panel Report at 30, a July 1
effective date accounts for only half of
the year, and Ms. McLaughlin did not so
limit her testimony. PBS Proposed
Findings of Fact and Conclusions of
Law at 18--19.16

In the Register’s view, an effective
date later than July 1, 1997, does not
significantly undermine the Panel's use
of the 27 cent benchmark generally, or
its later decision to adopt that figure
specifically, nor does a later effective
date require an upward adjustment.

The second, and most significant,
reason for not setting the effective date
at July 1, 1997, involves the issue of
retroactive rulemaking. Although the
Librarian’s decision-today involves
review of the Panel’s determination, it is
also adinal rule with respect to setting
the rates. The Copyright Office has
previously determined that it lacks the
authority to engage in retroactive
rulemaking. 54 FR 14217 (1989). The

6 Ms. McLaughlin's testimony was based upon
her projection of what the average cable network
licence fees would be for 1997 (26 cents), 1998 (27
cents) and 1999 {28 cents), not the actual fgures.
!d. at 19.

United States Court of Appeals for the
District of Columbia Circuit, the only
court with jurisdiction to consider an
appeal of today’s decision, has expressly
heid that the Copyright Act does not
confer retroactive rulemaking authority.
Motion Picture Ass’n of America, Inc. v.
Oman, 696 F.2d 1154, 1156 (D.C. Cir.
1992). The Register does not believe that
the Librarian has the authority to set an
affective date for the new royalty rates
which is prior to the issuance of today’s
decision.

Given this limitation, the issue still
remains regarding the proper effective
date. Copyright owners cbviously desire
an effective date as soon as possible, so
that they may reap the benefits of the
higher rates. There are, however,
significant administrative
considerations surrounding
implementation of the new rates.
Satellite royalty rates are calculated on
a monthly basis, so that an effective date
other than the first day of a month will
require application of two sets of royalty
rates (the old rates and the new rates) to
one monthly calculation. The Register
finds this not only burdensome to
satellite carriers calculating the rates,
but to the Copyright Office as well in
administering the section 119 license
and examining the statement of account.
The Register, therefore, counsels against
adopting an effective date that is other
than the first day of a month.

Also, there are significant costs to the
Copyright Office associated with
implementing the new rates. New
statement of account forms must be
created and sent to satellite carriers, and
staff must be trained to examine for
application of the new rates. The
Register notes that satellite statements of
account for the second accounting
period of 1987 are due to be filed no
later than January 30, 1998. 27 CFR
201.11(c). An effective date in the
second accounting period of 1997
would cause significant burden and
hardship to the Copyright Office to
prepare to collect royaities and issue
and process statements of account
generated by the new royalty fees by the
January 30, 1998, due date.
Consequently, the Register recommends
that the new royalty rates, adopted in
today’s decision, not be effective until
January 1, 1998.

In recommending a January 1, 1998,
effective date, the Register draws
support from section 118(c)(3)(C). As
discussed above, Congress apparently
contemplated the possibility of the
issuance of a final decision in this
proceeding before (perhaps even well
before) July 1, 1997. Congress could
have chosen simply to make the

acision effective on the date of

adoption, but instead chose July 1, 1997,
as the later effective date. July 1 is the
first day of an accounting period which,
has the final decision issued on or
before that date, would have allowed
the Copyright Office ample time to
prepare for implementation of the new
rates. Because today's decision is
issuing only two months from the end
of the 1997/2 accounting period, a
January 1, 1998, effective date is
consistent with Co: intent.

The parties have raised two other
issues, discussed above, which the
Register briefly addresses. First, SBCA
alleges that because initiation of the
CARP was delayed 2 months to enable
the Librarian to rule on the matter of
whether local retransmissions should be
a part of this proc the entire
proceeding is invalid.
agrees with Copyright Owners that the
cases cited by SBCA for this rather
remarkable contention are inapposite.
United States v. Amdahl ., 786 F.2d
387 {Fed. Cir. 1988) invo a contract
entered into by the Treasury Department
that was statutorily outside the scope of
its authority. Contracting outside the
scope of authority differs cantly
from postponing procedural dates for
good cause. Albenga v. Ward, 835 F.
Supp. 660 (S.D.N.Y. 1988) involved an
agency that created rules beyond its
authority. Again, this is significantly .
different. Finally, Bai erv.
Secretary, Dept. of Housing and Urban
Development, 960 F.2d 572 (6th Cir.
1992) involved the failure of an agency
to timely deliver an accurate complaint.
As SBCA notes, the court in this case
did not find the agency action
invalidated because the delay was not
sufficiently prejudicial. The Register
cannot find any convincing evidence of
irreparable prejudice incurred by SBCA
as a result of the brief delay, particularly
where the Register is recommending a
January 1, 1998, effective date.

Furthermore, the Register notes that
the same claim of invalidity has been
raised in a Copyright Royalty Tribunal
proceeding, and expressly rejected by
the D.C. Circuit. The Court stated: “It
would be irrational and wholly
unprecedented for a court to direct an
agency to scrap a year’s hearings and
decisionmaking effort and start over
because its proceeding did not conclude
precisely on time.” National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176, 189 n. 23 (D.C. Cir. 1983). The
Register agrees with this view, and
recommends rejection of SBCA's
argument.

Second, in support of its position that
satellite carriers would be unduly
harmed bv a Julyv 1, 1997, effective date,
SBCA submitted affidavits of satellite
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representatives. Copyright Owners
moved to strike these affidavits, and
SBCA opposed. The Register’s
recommendation of a January 1, 1998,
effective date has mooted the issue. The

Register does recommend, howeveér, that -

the affidavits be stricken. The record is
closed in this proceeding by order of
August 14, 1997, section 251.55 does
not permit submission of additional
evidence. Although the matter of the
effective date is for the Librarian, and
not the CARP, to decide, such affidavits
could only be accepted. if the Librarian
determined that the record needed to be
reopened to take additional testimony.
Since the matters discussed in SBCA's
affidavits are moot, the Register
recommends that they be stricken.

G. Additional Issues Raised by SBCA

SBCA raises several additional issues
in its Petition to Modify. Because these
issues all relate to evidence not adduced
during the course of the proceeding, and
the weight to be accorded evidence that
was adduced, they are addressed
together.

1. The first issue involves the history
of retransmission consent negotiations
under the communications law. Under
retransmission consent, an MVPD must
obtain the permission of a broadcaster
before the MVPD can retransmit the
broadcaster’s signal to the MVPD's
subscribers. Retransmission consent
negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA attempted to show that
little compensation was obtained by
broadcasters for permission to
retransmit their signals in an effort to
prove that the fees under the section 111
license represent actual fair market
value. The Panel stated that ““(wle agree
that these retransmission consent
negotiations are relevant to a
determination of fair market value and
represent potentially probative
evidence. Unfortunately, the evidence
adduced is so vague and replete with
qualifiers as to provide little guidance.”
Panel Report at 34. The Panel noted
cross-examination testimony of Ms.
McLaughlin and Mr. Gerbrandt
indicating that some compensation was
paid, but also noted that Mr. Shooshan’s
and Mr. Haring's testimony discussed
retransmission consent negotiations
only in the context of local, and not
distant, retransmissions. Id. at 35. The
Panel concluded that the “testimony
upon which SBCA relies lacks sufficient
scope and specificity to rebut or modify
the PBS-McLaughlin analysis.” Id.

SBCA submits that it could not
present further evidence an the
compensation received by copyright
owners and broadcasters for

retransmission consent negotiations
because *‘discovery procedures do not
allow the Carriers to determine those
amounts.” SBCA Petition to Modify at
35. SBCA asserts that the failure to
present such information “should not be
then turned against the Carriers to say
that the retransmission consent
negotiations cannot be properly
quantified.” Id.

Copyright Owners contend that the
Panel correctly evaluated the evidence
of retransmission consent negotiations
and found it unavailing in making an
adjustment to the benchmark. Copyright
Owners Reply at 27-31.

2. The second issue involves the issue
of the costs incurred by cable networks
in assembling the clearances for their
programming. SBCA attempted to show
at hearing that copyright owners do not
have costs in the broadcast signal
retransmission context, and therefore an
appropriate downward adjustment of
the benchmark must be made. The Panel
stated that the clearance costs in the
cable network arena are unknown, but
did not agree that a downward
adjustment of the benchmark was
required:

In a hypothetical free market, it is quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH?? distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly, the impact of high clearance
costs on fair market value (based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.

SBCA argues that it could not
determine the costs to copyright owners
for clearances of cable networks since
such information was not within the
scope of discovery, and therefore one
should not assume, as the Panel did,
that such costs could automatically be
shifted to satellite carriers. SBCA
Petition to Modify at 30.

Likewise, SBCA es that it could
not quantify at hearing the added
benefit that sateilite retransmission
gives copyrighted programming (digital
picture quality, inclusion in electronic
guides) because of “the absence of any
ability to take discovery.” Id. at 31-32.
The Panel determined that *'no
quantifiable benefit was identified and
no evidence adduced” to demonstrate
added value by satellite
retransmission.” Panel Report at 40.
SBCA asserts that ‘‘the Panel held the
Carriers to an unworkable standard of
proof.” SBCA Petition to Modify at 32.

17 OTH stands for “direct to home. "’

In reply, Copyright Owners contend
that the Panel acted correctly. Copyright
Owners Reply at 24-27.

3. A third issue involves quantifying
the effect on advertising revenues and
superstation fees of satellite
retransmissions of broadcast signals.
SBCA asserts that they quantified “as
well as could be in a which
denies discovery” that advertising
revenues are higher because copyright
owners known that their p ming
reaches a wider audience due to satellite
retransmission. SBCA Petition to
Modify at 36. Likewise, SBCA asserts
that “‘superstation taxes”—the amounts
charged to broadcasters by copyright
Oowners—are greater, p arly in the
sports context, because copyright
owners know that satellite
retransmissions resilt in greater
viewership. Id. at 37-38.
presented evidence that both the
professional baseball and basketball
leagues extracted additional
compensation from WGN in Chicago
and WTBS in Atlanta—both
superstations known to be widely
distributed on satellite—though the
amount was not quantified. SBCA
Proposed Findings of Fact and
Conclusions of Law at 72-73.

The Panel addressed the potential for
increased advertising revenue due to
satellite retransmissions, stating:

The fundamental mission of broadcasters is
to expand their audiences to maximize
advertising revenues. At their own expense
and risk, the satellite carriers developed a
DTH market which expands the broadcasters
Isic] reach at no cost to the broadcasters.
However, we agree that no empirical
evidence demonstrating an increase in
advertising revenues was sdduced. Though
the broadcasters (and hence the copyright
owners) clearly benefit from expanded reach,
these benefits may not be amenable to
measurement and quentification. The
copyright owners further e that because
most basic cable networks advertise, to
the extent that broadcasters to benefit from
expanded reach, the benefit is already
reflected in the cable network benchmark.
We agree to a point. Brosdcast stations rely
upon advertising revenue to a much greater
extent than do cable networks [excepting
those cable networks which command very
low or even negative royalty fees). It
naturally follows that the benefits which
accrue to broadcasters have not been fully
reflected in the cable network benchmark
price. Though some downward adjustment
from the copyright owners general approach
seems appropriate, we are unable to quantify
such an adjustment. However, our decision
to adopt the most conservative approach
{PBS-McLaughlin) reflects this consideration.

Panel Report at 36—-37. The Panel did
not use the term ‘‘superstation tax’’ in
its discussion.



